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HmU'Ji *talra (Cmirt nf Apprals 

For Tin; Second Cute uit. 


Thi. Unitkd States, 


afidi ns t 


Plaintiff-Appellee, 


Salvatore Montello, John Francis Ripoll, James Vin¬ 
cent Santa Maria, Ronald James DeCosxa, and An- 

■THONY FA8ANEEI4A, 

Defendants-Appellants. 




Docket Knlrics. 

Date Proceedings 

8/10/72 Before Mishler, Cli. J.—Superseding indict¬ 
ment filed. 

8/22/72 Before Bartels J—Case called—all defts pres¬ 
ent except deft Dennis Condon—deft ar¬ 
raigned and all enter pleas of not guilty, 
deft O.R. Court appoints Legal Aid to repre¬ 
sent deft Condon. 

8/22/72 Notice of Appearance filed (defts. Louis und 
Salvatore Montello, Santamaria & Ripoll) 

1/20/72 Notice of Appearance by Counsel Jerome Lewis 
for deft Anthony Fasinella. 

1/20/72 Before Heaher, J.—Case called Pre-Trial con¬ 
ference held and concluded-Set for Trial 
2/10/73. 

2/ 8/72 Before Neahor, .j.—Case cnlled Marked off. 

1/20/73 Petition for Writ of Habeas Corpus Ad 
Prosequendum filed. 

1/20/73 By Weinstein, J.—Writ issued. 












2a 



3/29/73 


5/23/73 

6/20/73 


6/21/73 


6/25/73 

(1/25/73 

6/25/73 

6/26/73 

6/20/73 


6/28/73 


7/ 2/73 


l)ncket I'Uih'irs 

Before Noulier, .1—Case called—to set a (Into 
for Trial—Trial date .sat for July 2, 1 f>73- 

Notice of Appearance tiled. (DcConza) 

Letter of Mar. 27, 1973 filed received from 
('handlers of Judge Nenlier— matter for Trial 
on duly 2, 1973 sent by Michael F. ('oiro, 
Jr. Esq. 

Affidavit of Lawrence llochheiser filed (re¬ 
ceived from Chambers) re deft John Ripol. 

By Nenlier, J. Memorandum Order filed, that 
the trial case will commence on July 2. 1073 
and that all motions must be filed prior to 
6/25/73 

Before Nenlier. J.—Case called—Deft Louis 
Montello present-Deft Montello motion to 
nd.j. trial date Motion denied. 

Affidavit and Motion, to Suppress filed (An¬ 
thony Fnsnnella), ret. 7/2/73 * 

Motion for Discovery and Inspection filed., ret 
7/2/73 (No deft indicated) 

Notice of Motion filed as to deft Louis Montello 
for continuance etc. 

Notice of Appearance filed for deft Montello. 

Before Nealier, J—Case called—Defts motion 
for continuance (Montello) Hearing ordered 
and Begun—Deft present with counsel Salva¬ 
tore Qunglintn—Hearing concluded—Decision 
Reserved. 

By Nealier. ,T—Memorandum and Order filed 
denying defts motion for continuance etc. 
Trial must proceed on its scheduled date. 
Trial scheduled for July 2, 1973. (Montello) 

Before Nenlier, J.—Case called—Motion for 
discovery and inspection, etc. argued and 
granted ns indicated. (Bollella) Motion to 
suppress argued, and granted indicated. (Fas- 
anella) 

r 


/ 
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l)in h i I I! til t ic* 

7/ 2/73 Notice of Appearance filed. 

7/ 2/7:1 Before Xoalier. J.—Case called—Trial ordered 
an<) begun— Deft I). Condon arraigned and 
withdraws his plea of not guilty and enter 
a plea of guilty to ct. 1—Sentence adjd with¬ 
out date Deft cont'd in custody Hearing of 
motion to suppress ordered and begun Trial 
rout'd to 7/o/73. 

7/ 5/73 Before Neaher. .1.—Case called—Trial resumed 
—Trial adjd to 7/0/73. 

' 7 / 0/73 Before Neaher. .1.—Case called—Trial resumed 
—Jurors selected and sworn—Trial held and 
cont’d to 7/10/73. 

7/10/73 Before Neaher. .1.—Case called—Trial resumed 
— Deft Bulletin's motion for mistrial Motion 
denied—Trial held and cont’d to 7/11/73. 

7/11/73 Before Neaher. J.—Case called—Trial resumed 
_Deft S. Montello's motion to sever—Denied 
—Motion for a mistrial—denied—Deft Louis 
Montello’s motion for a severance—Motion 
granted as indicated—Deft Casnne la s mo¬ 
tion for mistrial—Motion denied—Trial held 
nnd cont’d to 7/12/73. 

7/12/73 Before Neaher. ,L—Case called—Trial resumed 
— Deft S. Montello’s motion to dismiss— 
Motion denied—Trial held nnd cont <1 to 
7/1 <1/73. 

7/1C, '73 Before Neaher, .1.—Case called—Trial resumed 
—Trial cont’d to 7/17/73. 

7/17/73 Before Neaher, .T—Case called—Trial resumed 
—Trial contd to July IS. 1073. 

7/1 S/73 Before Neaher. J.—Case called—Trial resumed 
Trial cont’d to 7/10/73. 

7/10/73 Before Neaher. .T — Case called—Trial resumed 
Deft Santa Maria’s motion to dismiss— 
Denied—Trial held nnd cont’d to 7/23/73. 
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7/23/73 
7/24/73 
7/2. r > 73 
7/27/73 

7/30/73 

7/31/73 
8/ 1/73 
8/ 2/73 
8/ 3/73 


8 / 7/73 

0/ 5/73 
0/14/73 


Duck ft Entries 

Before Neither, ,J.—Case called—Trial resumed. 
Trial held and continued to 7/24/73 

Before Neaher, .1—Case called—Trial resumed 
Trial could to July 25, 1073. 

Before Neither, J.—Case called—Trial resumed 

—Trial cont'd and held to 7/20/73. 

Before Neither. .1.—Case called—Trial resumed 
—Deft’s motion for a mistrial—Motion denied 
—Trial cont'd to 7/30/73. 

Before. Neither, .T.—Cast* called—Defts pres¬ 
ent with their counsel—Trial resumed—Trial 
contd to 7/31/73 

Before, Neither, J.—Case called—Trial resumed 
- Trial could to S/1/73 

Before, Neaher, J.—Case called—Trial resumed 
—Trial contd to 8/2/73 

Before Neither, J—Case called—Trial resinned 
—Trial contd to August 3, 1073. 

Before Neither. .1—('use called- -Trial resumed- — 
court charges Jury—Alternates discharged— 
Marshal sworn—Jury retires to deliberate 
and returns at 7:30 PM with a verdict ns 
follows: Trial conclude*] 2 Orders of Sus¬ 
tenance signed. Defts Montello, Bipoll. Santa 
Maria, DeConzn, Fasanelln guilty as to 
counts 1, 2 & 3; deft Bolella guilty on counts 
2. 3 & 4 and not guilty on count 1—sentences 
adjd without date ns to all defts. 

Stenographer's transcripts of .Tulv 2. 5, 10, 11, 
18. 17, 18, 0, 23, 24, 25, .30 and 31, 1073 
filed. 

Voucher for expert services filed (Bipoll) 

Bovt’s pre-trial Memorandum filed. 













Dm L I Kiih it's 


9 /21/73 lii-J'or** Xenlicr, .1.—Case culled—Defts pres¬ 
ent with counsel—1 lefts Santa Maria, Itipoll 
and DeConzaV motion to set aside verdict 
denied—Defts sentenced to imprisonment for 
a period of 3 years on each ol counts 1, 2 and 
3 to run concurrently, pursuant to T-18, 
C.S.C. Sec. 420S(a)(2) Mail contd pending 
appeal as to all three (lefts—Deft Montello 
sentenced to imprisonment for a period of 
7 u, years on count 2 to run concurrently 
with count 3 and 3 years on count 1 to run 
concurrently with counts 2 and 3 pursuant to 
T-18—4208(a) Mail contd pending appeal— 
Deft Condon's imposition of sentence is sus¬ 
pended on count. 1 and the deft is pi need 
on probation for a period of 3 years—On 
the motion of A.TT.S.A. Ryan counts 2 and 3 
are dismissed—Case nd.jd to 9/23/73 as to 
deft Fnsnnelln 

9/21/73 Judgment and Commitment filed—certified 
copies to Marshal (Montello. Tlipoll, Santa 
Maria. PeConzn) 

9/21/73 Judgment and Order of Probation filed—cer¬ 
tified copies to Probation (Condon) 

9/23/73 Before Xenlicr, .T—Cnse called—deft Fnsnnelln 
& counsel Jerome Lewis present: deft is sen¬ 
tenced to imprisonment for n term of 3 
venrs on each of counts 1, 2 & 3 to run 
concurrently pursuant to 18:4208(a)(2). Mwil 
continued pending appeal. 

9 /2.3 73 Judgment and Commitment filed—certified 
copies to Marshal (Fnsnnelln) 

9/23/73 Notice of Appeal filed (Fasanefln) 

9/23/73 Docket entries and duplicate of Notice mniled 
to C of A (Fnsnnelln) 


9/21/73 

9/23/73 
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[)(td,'rl Hnhii* 

9/20/73 Notice of appeal tiled (DcOonza, Santa Marin, 
Montello) 

9/2073 Docket entries and duplicate of notice of ap¬ 
peal mailed to court of Appeals (IVC’onza, 
Santa Maria, Montello) 

10/ 1/73 ltel'ore Neaher. J—Case called—deft & counsel 
1. Klein present (Robert fieorj'e Bollelln) 
defls motion to set aside the verdict—De¬ 
cision Reserved—nd.jd to Oct. 15, 1073 at 
4:00 PM 

111'' 2/73 Stenographers Transcript dated 0/21/73 filed 
10/10/73 Notice of Appeal filed (Ripoll) 

10/10/73 Docket entries and duplicate of notice of 
appeal sent to Court of Appeals 
10/15/73 Before Neaher, .T -Case called and adjd 
to 10/18/73 at 4:00 P. M. (Bollella) 

10/16/73 Govts Memorandum of Law filed (Bollella) * 
10/18/73 Magistrate's fii-es 73 M 1435. 1436, 1437, 
1438 and 1441 inserted into CR file 
10/18/73 Index to Record on Appeal certified and 
mailed to Court of Appeals (S Montello, 
Fasinella, Santa Maria. De Conza and 
Ripoll) 

10/18/73 Before Neaher, J. -Case called for sen¬ 
tence as to deft Bollella-hearing on a 
motion to set aside verdict-motion argued- 
decision reserved-Grand Jury Minutes 
marked as Govt Ex 1-2 in evidence 
10/19/7i Certified copy of Order reed and filed 

from the Court of Appeals that the record 
be docketed on or before Oct. 30, 1973 
10/23//*73 Acknowledgment received from Court of 
Appeals and filed for index to record on 
Appeal (S. Montello, Ripoll, Santa Maria, 
De Conza and Fasanella) 

10/1/73 Stenographers transcript dated Oct 1, 

1973 filed (Bollella) 

10/26/73 Stenographers Transcript dated 8/3/73 
filed 









Docket Entries 


11/5/73 Affidavit of Lawrence Hochheiser filed. , and 
Confidential Report (forwarded to Judge 
Neaher) 

11/20/73 Stenographers Transcript dated 10/18/73 
filed 

1/22/74 (-2) Govts Memorandums of Law filed 
1/22/74 Govts Request to Charge filed 
1/22/74 Supplemental Request to Charge filed 
1/22/74 Supplemental Index to Record on Appeal 

certified and mailed to the Court of Appeals 
1/30/74 Acknowledgement received from the Court 
of Appeals and filed for receipt of supple¬ 
mental Index to Record on Appeal 
2/1/74 Record on Appeal received from Court of 
Appeals -Acknowledgement mailed for re¬ 
ceipt of filed 

2/1/74 By Neaher, J-Memorandum filed on appli¬ 
cations for payments under the Criminal 
Justice Act (deft Ripoll-Lawrence Hochhesier) 
forwarded to Chief Judge Irving Kaufman for 
approval as directed in Memo signed by 
Judge Neaher. 

2/11/74 Before Neaher, J. -Case called-No opposition 
and deft Salvatore Montello's motion for stay 
of surrender granted-Date of surrender to 
4-10-74 (Salvatore Montello) 

2/13/74 Stenographers Transcript dated 2/11/74 filed 
3/4/74 Judgment received from the Court of Appeals 
filed affirming the Judgment of this court 
(JN) 

3/8/74 Before Neaher, J -Case called- Defts appli¬ 
cation for stay of execution of surrender and 
to continue-Stay granted to 3-22-74 
3/11/74 Copy of Letter to William Sonenshine, Esq. 
from Supreme Court filed re: petition for 
writ of certiorari 

3/22/74 Before Neaher, J -Case called- defts oral 
motion for stay of surrender to 4-1-74- 
granted (Montello et al) 

4/2/74 Certified copies of Judgment & Commitments 
retd and filed-defts delivered to Federal De¬ 
tention Headquarters (Santa Maria, De Conza, 
Fasanella & Ripoll) 

4/10/74 Copy of Judgment and Commitment retd and 

filed - deft Montello del. to Federal Detention 
Headquarters 








Docket Entries 


5/6/74 Voucher for compensation of counsel filed 
(Ripoll) Lawrence Hochheiser, Esq. 

5/6/74 Voucher for Expert Services filed (Ripoll) 
Herman H. Race, Investigations) 

5/21/74 Certified copy of Judgment received from 
the Court of Appeals denying writ of cer¬ 
tiorari 

5/28/74 Stenographers Transcript filed dated 
August 22, 1972 

6/4/74 Notice of Motion filed pursuant to Rule 35 
for reducing sentence imposed (deft 
Fasanella) forwarded to Neaher, J 

6/5/74 Affidavit of Joseph Ryan Jr filed in connec¬ 
tion to motion of deft Fasanella for reduc¬ 
tion of sentence imposed forwarded to 
Neaher, J. 

6/7/74 By Neaher, J-Memorandum and Order filed 
denying defts motion to set aside the Jury 
verdict (Bollella) 

6/7/74 Motion to Set Aside Jury Verdict; Govts 

Memorandum of Law; Supplemental Reply 
Memorandum; Supplemental Memorandum 
(2) of deft Bollella all filed received from 
Chambers 

6/17/74 By Neaher, J - Memorandum Order filed 

denying motion of deft Fasanella for reduc¬ 
tion of sentence imposed. 

6/21/74 Notice of Motion filed as to deft Montella, 
Salvatore, for reducing or modifying sen¬ 
tence heretofore imposed on the deft (ret. 
June 28, 1974) 

6/28/74 Before Neaher, J. -Deft S. Montello's 

motion for reduction of sentence adjd to 
8-9-74 at 10:00 A. M. 

6/28/74 Before Neaher, J. -Case called-Deft 

Robert Bollella and counsel Irwin Klein, 
present-Deft sentenced to imprisonment for 
a period of 3 yearson count pursuant to 
T -18, U.S. C. Sec. 4208 (a)( 2 )-Clerk to file 
notice of appeal in forma pauperis - Execu¬ 
tion of sentence stayed pending appeal- 
Previous bail exonerated by the court- 
P. R. Bond to be filed by the deft 








Docket Entries 


6/28/74 By Neaher, J. -Order appointing counsel 
filed (Bollella) Financial affidavit filed 
6/28/74 Notice of appeal filed (Bollella) 

6/28/74 Docket entries and duplicate of notice of 
appeal mailed to court of appeals 


i 









Indictment. 


UNITED STATES DISTRICT COURT, 

Eastern District or New York. 


United States of America 


against 


.Salvatore Montello, Louis Montf.llo, Dennis Condon, 
John Francis Ripoll, Robert Bollklla, James \ is- 
cent Santa Maria, Ronald James DeConza, Anthony 


Fasanella, 


Defendant s. 


Cr. No. 


(T. 18 U. S. C. *371, *2113 (a) (b) and 
(c) and *2) 


The Grand Jury Charges: 

Count One (> < Gl u .TV A L ) 

On or about and between the 1st day of December 
1971, and the 20th day of Deceihber 1971, in the Eastern 
District of New York, the defendants 

Salvatore Montello 
Louis Montello 
Dennis Condon 
John Francis Ripoll 
Robert Bollella 
James Vincent Santa Maria 
Ronald James DeConza 
Anthony Fasanella 

and one Robert Henry Denisch, herein named as a co¬ 
conspirator but not as a defendant, did knowingly and 







11 a 


Indictment 

wilfully conspire to commit an offense in violation of 
Title IS United States Code, Section -1111(a), l»y con¬ 
spiring, with intent to commit a larceny, to enter the 
Manufacturers Hanover Trust Company, 81-20 Northern 
lloulcvard, Queens, New York, tin* deposits of which 
hank were then and there insured hy the Federal De¬ 
posit Insurance Corporation. 

In furtherance of said conspiracy and to achieve the 
objectives thereof, the defendants 

Salvatore Montello 
Louis Montello, 

Dennis Condon, 

John Francis Ripoll, 

Robert Rollelln, 

.James Vincent Santa Maria, 

Ronald James DeConza, 

Anthony Fasanella 

and one Robert Henry Deniscli. herein named ns a eo- 
conspirntor but not as a defendant, committed the fol¬ 
low in g 

Overt Acts 

1. During the weok of December 5, 1071, in the 
F.astern District of Now York. Salvatore Montello, Den¬ 
nis Condon, John Francis Ripoll, James Vincent Santa 
Maria, Ronald James DeConzn, Anthony Fasanella, and 
Robert Henry Deniscli had a meeting during which they 
discussed the burglary of the Manufacturers Hanover 
Trust Company, 81-20 Northern Boulevard, Queens, New 
York. 

2. On or about December 13, 1071, in the Eastern Dis¬ 
trict of New York, Salvatore Montello, Louis Montello. 
John Francis Ripoll, James Vincent Santa Marin, Ron¬ 
ald James DeCfiuu, Anthony ''asanella and Robert 
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Indictment 

1 ienry Denisch had a meeting during which they counted 
and divided the proceeds of the burglary ot the Manu¬ 
facturers Hanover Trust Company, 81-20 Northern 
Boulevard, Queens, New York. 

3. During the week of December 12, 1071, in the 
Eastern District of New York, Robert Bollella and Robert 
Henry Denisch had a meeting during which they dis¬ 
cussed the burglary of the Manufacturers Hanover Trust 
Company, 81-20 Northern Boulevard, Queens, New York. 

(^Title 18 United States Code $371). 

Count Two (NoT NAtt&O) 

On or about the 13th day of December of 1071, in 
the Eastern District of New York, the defendants 

Salvatore Montello 
Dennis Condon 
John Francis Ripoll 
James Vincent Santa Maria 
Ronald James DeConza 
Anthony Fasanella 

together with one Robert Henry Denisch, not named as 
a defendant, with intent to commit a larceny, did enter 
the Manufacturers Hanover Trust Company, 81-20 
Northern Boulevard, Queens, New York, the deposits 
of which bank were then and there insured by the Fed¬ 
eral Deposit Insurance Corporation. (Title 18 United 
States Code $2113 [a] and $2). 

Count Three Pi fA £ ^ ) 

On or about the 13th day of December 1971, in the 
Eastern District of New York, the defendants 

Sa’ atore Montello 
Dennis Condon 
John Francis Ripoll 





In<lictninit 


.James Vincent Santa Maria 
Konald .fames DeConza 
Anthony Fasanelln 

toe-ether with one liohert Henry Deniseh, not named as 
a delendant, with intent to steal and purloin, did take 
and carry away, approximately One Hundred Fifteen 
Thousand Dollars ($115,000) in I’nited States currency, 
which money was in the can*, custody, control, mnmure- 
ment and possession of the Manufacturers Hanover 
I’rust Company, 81-20 Northern Boulevard, Queens, New 
5 ork, the deposits of which hank were then and there 
insured by the Federal Deposit Insurance Corporation. 
(Title 18 United States (>de C2U3[b| and $2). 


Count Foun 

On or about the 14th day of December 1071, in the 
Eastern District of New York, the defendants 

Louis Montello and 
Hubert Bollella 

wilfully and unlawfully did receive, conceal, and have 
in their possession approximately Fourteen Thousand 
Dollars ($14,000) in Fnited States currency which had 
been taken and carried away, with intent to steal and 
purloin, from the Manufacturers Hanover Trust Com¬ 
pany, 81-20 Northern Boulevard, Queen’s-, New York, .the 
deposits of which wore insured by the Federal Deposit 
Insurance Corporation, the defendants Louis Montello 
ami Hobert Bollella knowing said money to have been so 
taken. (Title IS United States Code f*21 lBfc] and $2). 


A True Bill. 


1 

United States Attorney. 


Foreman. 













h crry di re ct/Klcin 


3 

! n i 

c u a ?. d :: . 

T? 

•s 

I? P. Y , cal i cd ,.r. r wilru 

• s Ox, 

4 

i 

i 

behalf of ike Cm 

o; 

leant 2ollel.lt, having c:, 

duly 

5 

i 

Sworn by the. Clo 

— 

of the Court, testified as 

* *.* JL1 c 

6 


tkE COUP.T 

; 

You :;iay proceed. 



7 

e 

9 

10 

11 

12 

13 

14 

15 

16 
17 
13 

19 

20 
21 
22 

23 

24 

25 


DliVXT EXAMINATION 
11Y MP.. lOiHIN: 

C Mr., Berry, by v.v.om arc yea c».’.plvy^„? 

A TliO Federal bureau of Investigation. 

Q And what is your title? 

A Special Agent. 

0 - You don't have any specie! as5icn.ac.nl wi.\ oi*. 
you that nawe "Special Agent," do you? 

A No. 

Q No, that is like Private, rirat Ciasr ~~ 

Special Agent, everybody Ass that title. 

0 lccgardlesn of the case you are working on? 

night, sir. 

0 bo you know Bcbcrt Eollellu? 

Yes, 1 co. 

Q Do you rer.orr.be r when he was arrested? . 




r. 


A 


July 19th. 


In connection with this case — July when2 








II 


25 








I 


berry - dircct/Klcin 


li- ft 


I didn't understand — Is it your position 
he was represented by an attorney or. the day he was 


arrested? 


HR. KLEIN: I will go further beyond that. 


Did you have a conversation with him sore time 


afterwards? 


After tho arrest? 


Yes. 


Yes. 


About how long after the arrest? 


A I can't recall. 

Q By telephone? 

A No, he was here in the United States Attorney’s office. 

m 

Q And do you know how he came to be in the United 

States Attorney's office? 

A lie came here by himself. 

Q And was it in response to a telephone call? 

A I don't remember. 

Q Did you invite him to come down? 

A I can't recall that, sir. 


Did you call him on the phone and tell him to 


cone down? 


I don't recall that. 




45 . 


O 


« ■ ;■ 








Berry - direct/Klein 
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I 


O 




o 


q Who else was present in the United States Attor- 

|5 r.ey's office? 

A It Wu3 Dennis Condon. 

Q And who else, and you? 

A Donnie Condon and myself, yes, sir. 

f: And who else? 

A I don't remember. 


8 




! 

9 i 


Q 

Was Mr. Ryan present? 


A 

No, 

sir, he was not. 

1° 1 




11 


Q 

IIoy; about Mr. Schlam? 

1 1 1 

A 

I don't remember. 

12 

✓ 



13 


Q 

Do you have any records at all that can refresh 

i 

w ' ! 

i 

your 

1 

recollection? 

14 





A 

No. 

. 

15 






0 

You make repores, regular reports, and aren't 

16 i 




17 

they 

required by your department? 

•' 1 

A 

We make reports, yes, sir. 

18 





l 

0 

Did you make any reports in connection with this 

19 





case 

a3 to 

these, as to this conversation? 

20 





A 

No. 


21 






Q 

This meeting? 

22 





A 

No. 


23 






Q 

You made no such report? 


24 








1 


Berry - dircct/Klr.i : 


18 fc. 


Q 


Mho v;as present vxher. the eonvorouti.cn too.: 


' piece? 


jl a As best I can recall, it was Mr. liollella. Dam.is O^n^oi 


5 || myself 


7 

8 

9 

10 
11 


A 


q Tlie three of you together ail the time? 

When the conversation took place, yes. 
q Well, were Boilella and Condor ever alone *.o~ 


go the r? 


Yes, I believe they were. 

0 And whose idea was that? 


12 j 

A 

Nobody ' c. 



1 



Q 

You left them in the room and walked out? 

13 |l 




ii 

14 j 

! 

i 

A 

They 

were sitting in the conference room, yes. 


Q 

V7as that room wired, to your knowledge? 

15 i 


I 

I 

A 

NO. 


16 ! 


Q 

Were you able to hear from the outside of. tno 

17 

room? 



18 





A 

Excu 

se me. 

19 

| 

Q 

Was anybody able to hear what wont on from out- 

20 

side 

of the 

room? 

21 

1 A 

Hot 

that I know of, no. 

22 

1 

Q 

What was the conversation in your presence? 

23 



MR. RYAN: Objection. 

24 

i 


THE COURT: No. 

25 
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O 


1 li 
i| 

2 
3 


5 11 

5 : 

6 


7 i: 


B ij 

! 

I* 

V | 


10 

11 

12 

13 

14 

15 

16 

17 

18 
IV 


Larry ~ diioot/K-e,.n r * 

I thought ona of the thing:: v:a we*.e - 

to get into here, first of til, is vhethm 
there ww any cel vice of rights given, or *r.y in¬ 
quiry made with respect to this r.xn, HoUcila, — 
to whether 'no was represented by an attorney at 

the tine. 

MR. KLEIN: That was in. led in wy t u --" 

tic no, that v;as my question — If 'l r *Y 
BY MR. KLEIN: 

q Did you advise Mr. Bollella of hie rights? 

A Mo, sir. 

q Did anybody in your presence advise hir of ms 

rights? 

A Mot ir. my presence. 

q What was the conversation, what d-.d you , 

what did Mr. Bollella say, and what did Hr. Condon scy.. a.v_ 

whe initiated the conversation? 

A As best as I can recall, the conversation was initiated 

by Mr. .Condon. 



2° || 







Q 

What did he 


21 




o 

22 I 

A 

Ke 

was talking to :• 

S 



Q 

VJhat did he 

i 

23 j 

i 



MR. RYAN: 

• 

24 | 


it 

relates to the 


25 





Berry - direct/::! ein «• 
fern of 3500 Material, that ia, the Condon inter¬ 
views , those are — 

MR. KLEIN: I'm using it to refresh his 
recollection, your Honor, this man doesn't re¬ 
member . 

THE COURT! First of all, you haven't 
asked him whether those conversations pertained 

to Boilella or not. 


BY MR. KLEIN: 

Q Did these conversations that you had with 

Condon pertain to Mr,, Boilella? 

P. As far as I can recall, at least one of them diet 

Q All right. 

Did it pertain to this case? 

A Yes. 

q Did it pertain to Salvatore Monteilo? 

A Yes, I believe it did. 

Q Did it pertain to Louis Monteilo? 

A Yes. 

I 

q Did it pertain to Dennis Condon himself? 

A Yes. 

Q Did it pertain to John Francis Ripoll? 

A I don't recall Ripoll. 

O How about James Vincent Santa Maria? 
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THE COURT: but I thought that your i; a.-.try 
was to determine what if anything Bolloila ceid — 

MR. KLEIN: Your Honor — 

THE COURT: (Continuing)—not what Conion 

said. 

MR. KLEIN: Your Honor, if I can show that 
Condon was put under pressure and finally £ ; u«~ 
curr.bed to it and made a deal anc: then a telephone 
call was put through to Bolloila to bring him 
in and have him confront Condon anu have Condon 
try and convince Bollella to substantiate hrs 
story, then I think it is all part cf the pack- 


THE COURT: When you say, "bring hits in’* — 
MR. KLEIN: To have him come in eo visit 
him at the United States Attorney's oauice. 

THE COURT: The point of it was, well, 

I have the impression when we started off out 
hare that in some way Bolloila was brought <~o 
this FBI office really not voluntarily, that 
is the impression I got, after a time when he was 
represented by counsel. 

MR. KLEIN: That is correct — well — 

THE COURT: You haven•t even established 


I 
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2 Berry - career 

that thin was after the time ween he was repre¬ 
sented by counsel. 

Mk. AjjhJ.» i• i.oiioi , -low iOii'j c • -- 1 , 

well, that is why I asked for the records. 

BY MR. KLiilM: 

Q _ iiov: long after the indicts,cat did this tf’k 


A| 

25 




piece? 


I can’t recall. 


7v 




Q Do you know when ho was arrested? 

July 19th. 

Q And over how long a period than did you nave 

conversations with Condon? 

Subsequent to the arrest? 

Q Yes. 

& I had several conversations with him. 

Q Over how long a period ot time? 

A I would estimate a week, two weeks, maybe. 

Q And then after those conversations with Condon 

# 

you then had this meeting in the United States Attorney's 
office here with Bollella; is that correct? 

A I don't know if it was after the conversations or 

curing that period of time when we were having the conver¬ 
sations. 

Q Do you know wnen the indictment ’was handed down 
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berry - direct 

2 I 

A 

Prior 

to tna 1:1 th of July. 

i 

3 


Q 

And you arrested him pursuant 

4 : 

A 

That 

is correct. 
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Do you know when he pleaded? 

5 ; 


r, 

6 

1 

- 

A 

ho. 
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o 

Did Condon make bail? 


| . 
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A 

I don 

't know. 
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w.l» a* .^C v iIn • ‘ 
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A 


I; a 


0 Where did you visit vita Condon, during those 

conversations? 

A In the United States Attorney'; office. 

o Was he in custody at all times at that time? 

I can't recall. 

0 Where did he sleep during that period? 

I don't knov/. 

q Was he in West Street? 

I don't knov.*. 

Q bo you have any records of anything? 

Where he slept? 

Q Of whether he was in custody or not. 

iiow did you make arrangements to speak with Condon? 
Wno.a did you call? 

THE COURT: I thought we v.-era talking 
about bollclla, ail I keep hearing about is 
Condon. 


A 


A 


II 
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berry - direct 

MK. KLSiN: That is correct, yo-ir j.orwr, 
it was through Condon that they got to C^lac-ala. 
Tiic.v produced Condon in this o.'tioo and than 

they hau Bollciaa. cor.? in. 

Th3 COURT ' I under stand v;r»at you a..~ 
trying to toil no is that Condon van in oitccv. 
acting as an agent of the Goveur-t-nt. 

HR. KLYIM: After he v/ao incarcerated 
for a while and subjected to me-tinge 'tlth tho 
agents and the United States Attorney, and r.o 
then — and this was proven this norning — he 
pleaded guilty. 

MR, RYAU: I ara more convinced than eve:. 

that the purpose of this hearing is to g-*- “ 
trial in advance of the trial, and of course the 
circumstances under which Mr. Condon pluau-d 
be an issue in this case, the defense v\ll 
explore it fully before the Court, cut not at 
this hearing. 

MR. LEWIS: Your Honor, ray 1- i — 11 Y oar 
iioior'c attention to the hu3tcri.no c^su 
this office was sevv:rely csiticiA i. -.-ay ‘*in 
the came thing, they had co-defendant mulcted 
and then they used him as an informant to get 


25 
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6 
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8 ii 

9 I! 
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13 


15 '! 

'i 

16 ,] 
17 :! 

13 jj 
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20 !i 
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21 

!| 

22 

|i 
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25 


in touch with cnother defendant ane have converse- 

wj.OH3 Wx'C*i 

Ko\;, this is the nc.nn ploy tlv.y are using ■ 
again. Mow, if Condon started to cooperate with 
the Government mid they era using Condon to tot 
up Eoliella end have him call Mr. J5o Holla and 
coma down to the ofneo, and > - «-o 
Condon was there and the agent cot unorc, The 
agent had to go there for soma particular u ' 

he was called either by the United ctatas Attorney 
or ho knew what was taking place, and that 
makes Condon a part of the FBI, a sub-agent, no 
is working for them doing their bidd:ng. 

That is jpst what happened i: huetermo, 

in the Lustcrir.o case, Judge. 

the COURT: That hasn'c been otaaelinheo 
yet, Mr. Lewis. What I‘n concerned about is 
drawing a line here between an advanced erplora- 
tion of the Government's case and yhat struck 
me is a somewhat legitimate inquiry into the 
circumstances under which bolieila i~ ca^-.-o-Cv. 
to have made statements to law enforcement 
officers at a time when he was represent*-^ by 
counsel, and that hasn’t even appeared here. 


! 
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Berry ~ direct 

that hadn't bear, represented ay courr,o_ a.*: o. 
point — 

MR. lCLEIIi: I ask the? Court to take judi¬ 
cial notice that an attorney put a noti.cn of 
tX.yjO trance i.. at the arm—gnrvan— 


TiiE 

COURT: ■ /.ion? 




MR. 

RbbllJ: That :r. 

UC w + 

right 

in. the 

if vour honor will 

t n'.w cv 

j.oos ■: 

it the 


file. 

TH£ COURT: This must be an er.rl: *.r •'-•lie 
because the only indict:-cut I nave in bhrs fil ° 
is the superceding indictment which wasn't Zxlou 

until August 10, 1072. 

MR. iCLI'.Iii: Your honor, I have been 
informed that Mr. Mowrian was present in court 
ar.d filed a notice of appearance and reuresanteu 
Mr. eollclla at the arraignment. 

Tilb COURT: Yes, but Mr. Mcvnan .made 
it clear that he was representing a group or 
defendants only as a courtesy at that time - n “- 
the convenience of the Court. 

MR. KLEIN: That is correct. 

MR. NEWMAH: That is correct. 

It Vu> very late in the day, there w 03 
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Berry — direct 
Jiobody kora or in Lcge.l Aid chat ec.y. 

’x'xliw CGo \V J d-'j iv. I- Jm 3 -- i c- • 

You had not undertaken to act as attorney 
for the others?, for other than those you rad;.- 


ISO 


6 i 

i 


caeca 

to the Co irt. 

1 

7 :; 



hi\. .lEWM.Vd: Tuac is right, air. 

i 

8 !i 



ThH COUPf: Right, do X don't know where 

' i 

'i i 

’ 1' 


we c*irc 

getting to at tnc_: r.*o*>ic-..c, »n. * ■*.. 

1; 

10 



MR. KLCI':.': I v/ili pursue it a little 

« 


further, your Honor/ if X t;r.y. 

12 

BY MR. 

KLBIN: 


H 

1 

13 


0 

Were you surprised to find Docccliu. -r. —.e 

|i 

14 ' 

United 

States Attorney's office that d^.y that Conuon. v/as 

15 

there? 



it 

16 

A 

Was I 

surprised? 

1 

17 


Q 

Yes. 

IS !| 

7. 

I had 

no particular reaction. 

19 l| 


A 

«U 

Did you know he v/as going to he chore be lor 

20 j| 

you an 

rrived 

there 7 

» 

t 

21 1 

A 

No. 


22 1 


0 

Nobody told you? 

23 

♦* 

No. 


| 

24 


Q 

Did you know Condon was going to b - the at? 

25 } 

A 

Yes, 

X did. * 
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berry - direr; t 35 

♦ 

Hr* Bollolla, so this caso would st•••.-.£ up and v‘...:v touXen'L 

I 

» 

be ar. acnai c.te.i? 


4 i! 

>l 

* 

4k 

h’e didn't 

toll 

i 

5 : 

did vc 

toll him 

to eo 

i 

6 1 

narciy 

took the 

X. < d Cut, 


fou didn't tall then what Der.isch h.:i cold you. 


did you? 


9 !| A 

i t 


A No, wo didn't. 

Q Did Condon suggest bringing in boi.u.IIa? 

A loo, ne did. 

O 7uid did you go along with that suggestion? 

A lie suggested that doilella would be a iihciy individual 1 : 

who would, "turn over," as Condon put it. 

I 

„ .. . 

Q And then was conta.c naae wjLtn hr. i?ol.. hia; 

,i 

aid somebody ask hira to cone down, and did you ~n.se o:*op an 
and — 

A I don't know at what point or hov; Mr. Bol.leiia was 

contacted; I can't recall that, but at one point ha was 
contacted and he came. 

Q By when? by sonabody in the Govern• mt : a enplo« 

I 

A I honestly can't recall that, sir. 

0 Vou are tolling us that sometine during your 

interrogations of Condon ho suggested that Bollollc. nig! t bo 
a person who would, "turn over," as you put, and corroborate; 


jl 

ii 









-/A 


Bo*tv - ''Jr-. 




'Justify againat the others, yos. 


iowi what if anything vac done 


_ result of 




If 

Mr. Boiicila subsequently cc.no down ^rc, t.;nu 
cc. known tc the United Staton Attorney at the. ai.ro. 

I 

q Kovr long after Mr. Condon told you the 

Mr. aollella would be a likely one to corroborate ue« ho 
ci.cv hero? 

. c . v r^c^ll it vac either that dry or too 


next day 


Q Kow you are telling to that it w.n r. c-otu- 

c id once that Mr. iiollella walked in at the rc.r.o txne tnat 

Mr. Condon was there and you were there and the se.f.e # day or 

even in the next day, that after Mr. Condon told y*-u that 

\ 

aa would be a likely one to corroborate haw/ 

A I didn't nay that. X didn't -say it van a coincidence., 

q Well, you say he van there an a result of 

a design or plan or because somebody in-tho Government's 
employ called him and brought him in? 

Somebody must have notified him? isn't teat ro.' 

^ Somebody muse have notified him. 

(Continuedcn next page.) 
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Q Diu you make a report c" si'.- 

No, X did not . 

i 

q A ft or Mr. Cor. do.* sold you •‘•hat ,*.r. Hollo11a 

would be a likely collaborator —- by the bay , also was 

jj present; was it Just you ar.u Mr. Condon? 

Si A When Hr. iollel.la v:as there? 

jl 

Q Before tnat. Y/ken Hr. Condor. sufgeated that 

to you. 

A I don't know who else was present. 

q did you make a report of that'.' 

A No, air. 

^ Isn’t it what- you were seeking evident* of, 

collaboration, isn't that important to put in the report? 
You didn't consider it important? 


A 


No. 


Q Did you report to the United St.os Attorneys 

office that you got a new lead that Hr. Condon .'•v.g.iic... »Q 
Mr. Boilelia might be cooperating? 

A X told Mr. Schlam that, yes. 

q Who is Hr. Senium? 

A Assistant United States Attorney. 

Q When did you inform him? 

A The some day. 

Q Right after the conference? 
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Berry - dire 


iiw.iir. * £ w h ^ w o. I - -- ■*» i * •** • j 


> W *• — w- — 


\.v.j he? ir. ::.jf office or in the co.ueronco roo:i 
.cross v .‘;2 hail. 

Or. el-.:.- sar.o floor? Ir. vac siaii -suite?' in Uhls 


buiiuin;:? 


In this ouiiain". 

Q Ycu told hi:a? 


Bid you tell hint ws ouykt to c.if- hint ir.V 


Bxcase no ? 


Q Be curht to cot hr. Bcllciia to cc."o in" 

A 1 didn't succest that to hasi, -*■ in.o.i '•*»-■ 

l.• vi/ <.hat told *»iO • • 

Q By Condon? 


> o 


Q How lon S after that — by the wsy, was this 

conversation with Condor, in the morn ins or afternoon? 

A I can’t recall. 

Q When you spoke- to Mr. Schlam, v;as it in the 

nomine or afternoon? 

A N umerouo t inie s. 

Q This particular occasion. 


I don’t recall 
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Berry - direct 


q How soon after the converoatlon did the other 

conversation take place when Mr. Bollella was present« 

A It was either that afternoon or the next day. 

q Did Mr. Schlan tell you he will call or ask you 

to call Mr. Bollella? 

A No, not that I can recall. 

q Do you know If your partner called Mr. Bollella? 

A No, I don't. 

Q You don’t know how Mr. oollella was reached? 

MR. RYAN: I must object. This witness was 

asked that at least five times. 

MR. KLEIN: If I didn’t persist in the 
questions, we wouldn’t have gotten to this point. 

He keeps saying he never once told him to bring 
Bollella in. Not until I asked in reverse did 
Bollella ever suggest it. We are trying to get 
at the truth here. 

THE COURT: 1 thought the truth was that he 

didn’t suggest that it was Dennis London who 

» 

suggested — 

MR. KLEIN: That’s what I Just got out of 
him. We also found out he didn't keep records, 
it was unimportant. I would like to produce any 
reports he made of the conversation with Condon 


i 





Berry - direct 41 

MR. RYAN: I thought we had settled that. 

MR. KLEIN: We haven't settled anything, 

no, air. 

I am entitled to go into this. 

THE COURT: All right, we now know that 
Mr.Condon Is supposed to have told Mr. Bollella 
he was going to testify against him. This thing 
started off, as I recall, with your request that 
you ascertain what if anything Bollella told 
the arresting agents, interviewing agents, inter¬ 
rogating agents at a time when unrepresented by 
counsel which might be material and could possibly 
cone out in this case and be used against him 
and be a total surprise to you, so you may decide 
whethor he Bhould or should not take the stand. 

As far as I can see, the fact that Conuon 
told Bollella he was going to testify against 
him doesn't cut the ice one way or another. 

MR. KLEIN: I didn’t hear Chndon tolling 
Bollella he was going to testify against him. 

THE COURT: . That'8 what the a^ent told us. 

MR. KLEIN: Condon told the agent. 

THE COUHT: Told Bollella. 

THE WITNESS: That is correct. 
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Berry - direct 


request to leave had something to do with the men's 


room? 


He Just aslced If he could leave and we said yes. 
q How long did he stay out? 

A little more than 20 minutes. He was gone a long time 


And he came back? 


Yes. 


Do you recall anything he said during that 


conversation? 


MR. RYAN: Which conversation? 

The conversation with Mr. Condon and Mr. Berry. 
THE COURT: We don’t know whether there 


was a conversation. 


q Was there — did the three of you sit in the 

room looking at each other or was there a conversation? 

A There was a conversation between Mr. Condon and 


Mr. Bollella. 


Some of that was in your presence and some was 


outside your presence? 

A That is correct. 

q The part in your presence, did you take any 

part in that conversation? 

A At the very end of the conversation, I asked Mr. 

Bollella what he was going to do. 


g 
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Q What did he say? 

A He said, "I can't do it,” 

Q Do you know what he was referring to? 

A He Just anD./erod my question: ”1 can't do it." 

Q Do what? 

A Prior to this Mr. Condon had asked him if — he told 

him he was going to testify egalnst him. And if he was smart, 
Bollella was smart, he would cooperate with the Government. 

Q Did Mr. Condon — what did Mr. Bollella say? 

A "I can't do it.” 

Q Did Mr. Bollella state that he was innocent, 

he had no part in this bank burglary? 

A He didn't say one way or the other, sir. 

Q Did Mr. Condon state — do you recall Mr, Bollel 

stating to Mr. Condon: Why are you doing this; and do you 
recall Mr. Condon saying: They have me over a barrel, the 
only way I can help myself is to do what they tell me? 
a Ho. 


Q That wasn't in that portion -of the conversation 

while you were present? 

A I don't recall that whole conversation. 

Q What vise did Mr. Bollella say other than to 

make that one statement, "I can't do it”? 

A He repeated that two or three times and after that he 
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Derry - cross 


3U A 


HR. RYAN: May I proceed to lay a sequen¬ 


tial foundation? 


MR. LEWIS: Go ahead. 

MR. RYAN: It'3 all right with you. 


Mr. Lewis? 


BY KH. RYAN: 


MR. LEWIS: les, you are a good boy 
MR. RYAN: May I proceed? 

THE COURT: Yes. 


Are you aware a request was made cf Hr, Dollollai 


to come in to the United States Attorney's office? 


Yes. 


MR. KLEIN: I don’t understand bow the 


DA gets a different answer to the some question. 

THE COURT: That was the previous ques¬ 
tion that somebody objected to. At any rate, 
he was aware a request had been made to this 
man to come down, iie was aware of that. 

I think the question is when, did this 

awareness develop. 

Q Can you tell U 3 when in relation to the meeting 

between Mr. Condon and Mr. Bollella the request was made to 
your knowledge? 

A The exact time I can’t recall. 
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26 Herry 


2 

MR. QUAGLIATA: 1 want to find out what 

• 

3 

Mr. Condon said regarding Mister — 

© 

4 

THE COURT: The answer to it, Hollella 


5 

made no statement, period. 


6 

MR. QUAGLIATA: Judge, that 13 not my 


7 

understanding of it. He said he made no Incrimi¬ 


8 

nating statement. 

* 

9 

THE COURT: I didn't even hear the quail- 

| 


10 

ficatlon incriminating. He made no statement. 

■ ■ • 

11 

Certainly what was testified to here was, he 


12 

listened to somebody who suggested he cooperate 


i 

13 

and he said, ”1 can r t do it." That is a state¬ 

• 

14 

ment, it doesn't incriminate him nor does it 


15 

exculpate him. 


16 

(Continued on next page.) 
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present? 

MR. RYANj Objection. 

THE COURT: Come on. That*3 the end of 
that trail for now. 

MR. KLEIN: May I just ask one or two 
questions? How we have discovered that w© had 
& two hour conversation. 

THE COURT: No, we did not discover that. 

Wo had a two hour period. 

MR. KLEIN: Period. Wo had a lengthy 
conversation, apparently in which nobody's name 
was mentioned. 

THE COURT: I'm not even sure we have a 
lengthy conversation. 

MR. KLEIN: We had a conversation in which 
nobody's name was mentioned, and during tho course 
of the conversation, as I understand the witness 
to testify, Mr. Condon urged my client, Mr. Bollella 
to testify in behalf of the Government in this case; 
is that right? 

THE WITNESS: That was part of their con¬ 
versations. 

MR. KLEIN: What was the rest of tho con¬ 


versation? 
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KR. RYAN: He is not proceeding on his 
allegation# that his client was interviewed pursuant 
to a threat# as he alleged# by Hr. Derry# to 
proceed to the U.S. Attorney's office in violation 
of his right to counsel. 

He has no basis whatsoever at this stage 
to believe that Kr. Condon is going to support 
his claim. In essence# he is simply calling 
every witness that wa3 present to find out what 
happened. 

So far# we have Agent Berry who testified. 

We don't even have a date that Mr. Bollella was 
represented by counsel at the time. 

MR. KLEIN: I'll — your Honor, I under¬ 
stand there was a directive that we can inquire 
into this# and we asked that Mr. Condon be 
brought to testify. I could have asked for 
Mr. Condon first. We had the agent# and I figured 
that Mr. Condon i3 going nowheres. The agent 
could get back and do his job. So I called 
the agent first. ' 

You want the dates# I'll give you the 
dates. I have the dates here. It was continuous 
representation by counsel. Mr. Newman represented 
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Kr. Uollella until the notice of appearance was 
filed by his new counsel, on August 2, and then 
I just came in the other day. I found these — 
filed a notice of appearance today, but I think 
if — Mr. Ryan keeps saying the came thing, that 
we are looking for discovery. I v;ant to know 
about the facts, about the nefarious practice of 
interviewing defendants who have counsel after 
the case, after the conspiracy has ended and to 
make — try and make a case against others in the 
absence of counsel. 

THE COURT: I — 

n 

MR.KLEIN: Who else can I ask but the 
other participant? Your Honor permitted me to 
ask questions of one the parties in the room 
to the conversation. I am entitled to ask of 

everyone in the room. 

MR. RYAN: How about your own client? 

MR. KLEIN: The Government wouldn't object 
if I put Mr. Dollella on. Why should he receive 
an immunity, Mr. Condon? 

THE COURT: He is not receiving any immunity. 

MR. KLEIN: Then I'd like to question him 


about it. 
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TPiF. COURT: The whole point of the inquiry 
was whether Mr. Bollella had been, in effect, 

summoned or ooercod — 

MR. KLEIN : Interviewed. 

THE COURT: —or pressured, or what have 
you, into going in to the Governmental representative's 
office for the purpose of being quizzed in the 
absence of his attorney, and whether or not 
during that time, any kind of statement was taken 
from him, which might conceivably be used against 

him. 

MR. KLEIN: Right. 

THE COURT: That was reaching. Actually, 
if you look at the rule, you are only entitled, 
under the rule, to any written or recorded 
statement. I have leaned over backwards here 
to see whether or not there was any foundation 
of any kind that would give a semblance of 
justification to the contention that this 
particular defendant had been — had his rights, 
his Constitutional rights violated by the 
Government. 

I see no basis for that whatsoever on 

this testimony that has been adduced so far. 

* 







01 


I am not going to permit this to bo turned 
into a preview of the testimony of the Government's 
witness, even though he was a co-fiefondant. 

You are going to havo ample opportunity to 
get at him whan he takes the stand, on cross 
examination. 

how, that's where the kind of questions I 
think I can read on your face are going to be asked, 
and that's the place where they should be a.-.ked. 

MR. KLEIN: Your Honor, at the risk of being 

deemed presumptuous and impertinent, may I cay 

here that the effect of the constant repetition 

by the —by the U.S. Attorney, that it's an open 

discovery, open discovery, seems to have the effect 

of having your Honor prejudge. How can you tell 

after one witness — and he's only a small witness— 

what the whole thing will bring out? This is not 

in front of a jury. YJe're entitled to air it out. 

* 

THE COURT: If you havo a version of what 

I 

occurred, put your client on, who doesn't risk 
anything but the possibility that I might evaluate 
his credibility differently. 

MR. KLEIN: Your Honor, I am entitled to 


know the Government's'version of what took place. 
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THE COURT: You just heard the Government's 
version. 

MR. KLEIN: No. I only heard one man who 
was there for a part of a small time. I don't 
know what ~ suppose Condon doesn't back him up? 
Suppose Condon controverts him? What happens 
in a conversation between Condon and my client 
where the agent was absent? 

THE COURT: Now, the point of it is, as I 
said before, your allegation was that Government 
officials. Government representatives talked to 
your client in the absence of his counsel and 
you feared that they obtained statements from him. 

Now, so far as I am aware, the only 
Government representative who was there was this 
agent. 

MR. LEWIS: Except your Honor, if Mr. Condon, 
who was cooperating with the Government was useo 
by the Government to induce a co-defondant to come 
down and acting in behalf of the Government, he's 
the one who is firing the questions, it's just the 
same as if the "31 agent did it. Now, it's easy 
to find out hew the man cane down there, who caused 
him to come down and who took over the questioning. 
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THB COURT: No. I think the thing to do 
here next is what Hr. Bollella says happened/. 

not what Hr. Condon says. 

HR. KLEIN: I respectfully except, and 
I refuse to accede to the Court’s direction. 

It's ray discretion. I think 

THE COURT: In thatcase, I must conclude 

there is really no substance to 

HR. KLEIN: I respectfully except, that 
your Honor has precluded me from pursuing my 
Constitutional rights, and you are precluding 
my ability as an attorney to properly represent 
my client. Thi3 is — 

TIIE COURT: Mo, I don't believe I have. 

I believe nox*, we have had one witness who has, 
according to the testimony been present at this 
one incident, which apparently was the basis 
for your earlier allegation. You had ample 
opportunity — 

MR. KLEIN: One of the bases. There were 

two. 

THE COUIT: Uhat was the other basis? 

MR. KLEIN: Another meeting with Officer 
Rooney and Officer Rosa. They are here. 
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MR. RY7\N: He did make representation 
what is your representation again as to what 
took place at the meeting with F.osa and Rooney? 

MR. KLEIN: I say another conversation# 
another interview took place with my client atter 
he was indicted# and after he had counsoi. 

THE COURT: 7\t v.’hich this agent was not 

MR. KLEIN: No# no. 

MR. NEWMAN: Before we get into a conversa¬ 
tion about Rosa and Rooney# may I inquire who that 
gentleman is sitting with his hand on his head 
in the back of the courtroom? 

MR. KLEIN: You certainly can ask. It's 
Detective Samuel Rosa of the New York City Police 
Department. 

MR. NEWMAN: Is that the Rosa you are 
mentioning? 

That's the only reason I got up# Judge. 

3ut if he is to be a prospective witness# I think 
it best for all concerned, that he be excluded 
from this colloquy. 

t 

THE COURT: All right, I will ask him to 
step outside. 

MR. KLEIN: All right. How about Detective 









A 

86 

MR. RYAN: I am entitled to know the basis 
of your application to have — 

MR. KLEIN: Nobody picked him up and 
forced him. He was not manacled. 

MR, RYA?7: What is your allegation that your 
client's Sixth Amendment rights were violated? 

Other than the fact that was a meeting? Are you 
claiming about — it was brought about by duress, 
by threats of any kind? That he was not told — 

MR. KLEIN: Is your Honor directing me to 

answer? 

That’s right, ho wasn't given those warnings. 

MR. RYAN: Who told your client that ho had 
no right to have a lawyer present at the meeting? 

MR. KLEIN: Who told him he had a right to 
have a lawyer? 

I am saying once we have an attorney in the 
case, the Government should keep their hands off 
the client. 

MR. RYAN: That doesn't prevent a defendant 
from voluntarily meeting with a Government agent. 

MR. KLEIN: This man was a police officer 
and he received — 

MR. RYAN: Knowing his rights. 


■ 
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MR, KLEIN: Ho received a telephone call 
from police officers/ Officers Roonc-y and Rose, 

I think it is. 

MR. RYAN: It's Rosa, R-C-S-A. 

MR. KLEIN: Rosa, and told to come to a 
conference pertaining to this. 

How, he's been f I believe/ — I believe he 
ha 3 been suspended/ or he's off the payroll at the 


moment. 


(Continued on next page.) 
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MR. RYAN: I would say — sorry. 

MR. KLEINi All I am saying hs^o is that 
a man would listen to that and adhere to it. Ho’s 
bcon a police enforcement officer all his life, 
and he has no record at all. You don't have to 
bodily carry a person in, your Honor. 

THE COURT: x certainly will amend what I 
have said up to nov;, by saying I have perhaps 
either forgotten or wasn't fully aware that there 
was a separate conversation. I am going to permit 


12 

13 

14 

15 

16 

17 

18 
19 


you to interrogate the one or two officers whoever 
was there, on that subjec,t but I am not going to 
permit you, on the basis of what I have hoard so 
far, to call — to require the Government to give 
you an advance view of what Condon is going to say. 

MR. KLEIN: I don't want that. 

MR. RYAN: Detectives Rooney and Rosa would 
say about the meeting with Bollella. - think that's 


20 

21 

22 

23 

24 



what your Honor is referring to. Condon wan not 
present. 

HR. KLEIN: For the record, let iuq make 
th6 offer then. 


25 


I offer to call Mr. Condon and also Mr. — 
what's Derry's partner's name? The other officer? 
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MR. RYAIT: Hr. Snail. In suppose .of the 

o 

3 1 

1 

first branch of your notion? 


4 

MR. KLEIN: In connection with the first 


5 

1 

branch. 


6 

H 

MR. RYAN: Can you make a representation 


7 

as to what you intend to elicit iron these 


8 

witnesses in support of your clain that your 


i 

9 

client's constitutional rights were violated 


10 

under threats or duress that you previously 


11 

alleged? Can you make a representation as to 


12 

MR. KLEIN: I said several times, and plus 

• 

13 

the fact that it's cone out.. The very'’ fact that 


14 

they had a neeting with hin and cold him to cone 


15 

alone is important, and that violates his rights. 


16 

No rioht to question him concerning this 

j 

17 

knowing he had an attorney, and try and make a 


18 

deal with him. 


19 

THE COURT.: Yes. It seems to me wnoro —“ 


20 

we are getting a lxttle bit off the track. 


21 

The point is, was he put in a position 

o 

22 

where he made some incriminating statement o_ 

1 J 

23 

statements that are going to be used against hxm 


24 

in this case? 

' * 

r 

25 

MR. KLEIN: The Government admitted — yes. 

I 
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The Governor.t said that. — 

THE COURT: No. I knew Mr. Ryan 


said he 


considered his conduce — 

HR. RYAN: Incriminatory. 

THE COURT: —incriminating. Kc used the 
word "conduct." 

MR. KLEIN: I asked Mr. Ryan what he meant 
by "conduct." Did he moan hie conversation** He 

said yes, his conversation. 

THE COURT: Did you mean conversation? 

MR. RYAN: I mean tho "I car. ’ t do it." ~ 

moan the "Conduct" during the conversation. 

*% 

Absolutely, under circumstances which an innocent 
person would protest the allegation made him. 

It would be in effoct, an admission nada 
by silence, but here it was the affirmative fact 
that he said, "I can’t do it" and the way he 



conducted himself during tho interview. I consiaoree 

* 

incriminatory. 

Let iaa point this out. 

MR. KLEIN: What about the right to remain 

silent? 

MR. RYAN: The only way this issue will ccmo 
up is if Mr. Bollella will taka the stand. 


I 
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si 
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2 

Obviously M 

r. Eolloiln will take the stand 

• 

N 

H 

H 


. 


3 

after Mr- Condoa, 

anu all defense counsel have 

o 


had an opportunity 

to cro3i> examine, to a fare—theQ**woll| 


5 1 

I 

at the trial. 3o 

all the facts they third: that j 

I 


6 ! 

i 

they need are going to be available to then before 


1 

7 j 

the defense is eve 

n called upon to offer any evidence. 


8 

if they v;ent to. 



9 ' 

| 

THE COURT: 

I understand. 


,0 

MR. KLEIN: 

That's the same in every ease. 


n 

THE COURT: 

That's why I say I think cross 


12 

examination is something which should await the 


13 

trial, but 30 far 

as these other police officers 

• 



«♦ 


14 

are concerned/ new, your contention io that they 


15 

too, arranged for 

i 

Bollella to como and see them? 

* 

,6 

MR. KLEIN: 

Yes. 

• 

1 

17 

THE COURT: 

And talk to him about. the case? 


18 

MR. KLEIN: 

Yes, sir. 


19 

THE COURT: 

And you want to explore the 


20 

circumstances of 

that? 

1 


21 

MR. KLEIN: 

Yes, sir. 

o 

i 

22 

THE COURT: 

And I am willing to permit you to 

J 

23 

do that. 



1 

1 

24 

MR.KLEIN: 

Than!: you, oir. 

• 

25 

i 

| 

THE COURT 

• So whom do you wish first? 
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MR. 


RYAN: 


Whom would you like 



Mr. 


Klein? 

MR. KE.2MAN: Judge, before you do that. 

HR. KLEIN* Jiefore we leave the first portion 
of it, I see — aro you Mr. Schlfra? 


MR. SCULAHs Yes, air. 
132 . KLEIN: May we ask M, 
made the telephone call? 

MR. RYAN: Juat stand up 
MR. SCHLAM: I did not, 
MR. KLEIN: May I ask Mr 
MR. RYAN: Sure. 


S chi art whether 


sir. 

. Schism i. question 


n 


MR. KLEIN: Did Mr. Condon — did Mr. Barry 
do you re cal 3. Mr. Berry telling you that he he a 
an interview with Mr. Condon and that Mr. Condon 
suggested that Mr. Bollclla might be able to 
cooperate —— cooperate and corroborate hj.r.i? 

MR. SCKLAM: Your Honor, I don't remember 

0 i 

if it was Mr. Berry who told nc that, but I remember 
that I was aware that Mr. Condon felt that Mr. 
Boilella in his judgment, was in a different 
position as a ferson, vis-a-vis the rest of the 


defendants, and ho indicated that belief to me, 
&3 tho assistant in charge of the case. 
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MR. KLEIN s And who — to your kr.cwj.edgu , 
who called Mr. Bollella to come in and arrange 
an appointment? 

MR. SCKLAM: I do not specifical)y fcnow 
who called him. It would have been cither Mr. Derry 

or Mr. Small/ I believe. 

MR. KLEIN: Do. you have Hr. Small available? 
MR. RYAN: We tried to got hold of him. 

We have boon unable to do that. 

MR. SCHTJ 1 K 1 It might also have bean one 

or two of the police officers. 

MR. KLEIN: What are their names? 


MR. SCHLAM: Mr. Rosa and Mr. Rooney 
(Continued on next page.) 
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to have a lawyer present. 


THE COURT: 

To have his lawyer present. 

MR. RYA Ht 

To have Mr. Bollella'o lawyer 

present. 


THE COURT: 

All right. 

MR. RYAiif 

That is the issue as to tua 

Condon—dollolla meeting. 

MR. KLEId: 

Sir, sir — 

MR. RYAM: 

So far Mr. Klein has called 

Mr. Berry and he 

has not maintained nis view- 


point and your Honor has made a finding, *hich, 
as I recall your Honor's finding, tiiut it vaC 
not supported in any way? that is, the claim 
that his client, Mr. Boilclla, did not *i'ow and 
was deprived of his right to nave a lawyer present 

when he met Mr. Condon —— 

THE COURT: There certainly was no testi¬ 
mony or no guest ion askea as to another nc 
told to come alone, for one thing, without 

I 

lawyer. 

MR. XLEXtf: Whom could 1 aun? Wobody sard 
they made the telephone call. The only one I 
could ask as to who made the call was that witness. 

the call, so 1 couldn't 


ue said he didn't nfeka 
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ask 


that question; no said 
But I would like to 
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ill Cl c iiC: x iO r* acj • 

correct Mr. Ryan -- 


by the way, I uidn't say he was coerced to come 
down, I said he came down pursuant to what wo 
very politely called a request, it could have 


been a demand, 

I would like to speak to the party who 
initiated and invited or coerced nin to co.no 
down or whatever it is. We uon't Know who is 
the party. 

tiow, the Government just says, all right, 
we will admit something, that the Government 
did it, But docs that preclude me frem covering 
tnat wnat your Iionor considered an essential 
point which you tell me, this failure of proof 
on that point? How can I get it when the Govcrn 
ment concedes somebody called and said come 
down, but I would like to cross-examine him. 

hot them produce the man who called him, 
ilow many people are in the case — 



i 






sZ 

101 


MR. RYAN: Your Honor, in ovary criminal 
trial, the defense lawyers will always be able 
to say there is a possibility that this was 


done and ■ 

MR. QUAGLIATA: This was done, it was 


done. 

MR. RYAN: And claim it was coercion 
and a violation of rights, and we would have 
hearings ad nauseam as to what occurred during 
an investigation or thereafter. 

Where a claim is that rights were 
violated, they have the burden or proving 
by competent evidence, that his righto were 

violated. 

MR. KLEIN: Produce the agent v/ho calj.cu 
him, give me a chance to ask him some questions. 

THE COURT: I don't think there is any 
question but, and I have considered it carefully, 
I think Mr. Ryan is at a disadvantage the sane 
with the rest of us, in that, at the date and 
tine this occurred, X don't even know whether 
Mr. Ryan was in the case. 

MR. RYAN: I wasn’t. 

after, post-indictment 


MR. KLEIN: It was 







How, X think we had cetuor get ir.ho other 


two pollco officers on the stand 
car. throw any light on it. 

Hr. Ryan, I take it, will 
Agent Small here, maybe tomorrow 
Is he at a distance out o 
somewhere? 


and see if they 

attempt to got 
, possibly — 
f town, transferred 


IIR. RYAN: I don't know, I am sorry, I 


can't answer that. 

TIIE COURT: How about Berry, would ha know? 


MR. RYAN: Berry may be able to throw some 
light on it, but I can't talk to him while I am 
conducting this colloquy. 

My point is this, from what Hr. Klein 
plans to elicit, can he make a representation 
v.'hat these witnesses will offer in support of 
his claim. 

THE COURT: This is what you have to bear 
in laind. Hr. Ryan, once a defendant is represented 
by counsel, 1 would think the Government assumes 
a risk, when it gets in touch vith a defendant 
directly rather than through his counsel. 

I wouldn't encourage that as a policy to be pursued 
very strongly. 








U r nat I say is, therefore, that puts 
somewhat of a burden on the Government uo justiry 
that nothing was dor.o which really in/ringed in 
any way other than hamless — if wo can cala 
it that — a defendant’s rights ■> 

Statements wore taken from him v/hicn might 
not have been taken from him ir his counsel 
had been apprised, and we don’t ’'now now at would 
have come out, counsel might have patted him on 
the back and said, "Go down there," and tnat m-.-.y 
be the best thing he ever could do, or he might 
have said, "I will come with you." 

My point is, and this is the only reason 
I am acquiescing in counsel’s position, t.iafc 
Government officers involved should come on the 
stand and let us near what did in fact happen. 

Now, Mr. Condon is something else again. 

I had strong doubts that a Government 

* 

witness should be subjected to what you must say 
on the basis of the arguments I heard hero, and 
I am not echoing Mr. It/an when T. say this, but 
which are essentially cross-examination of the 
witness, but I am not shutting the door to the 
point that somebody will define the aiea of 






legitimate inquiry on thav. score. 

For the present/ I think the Government 

officers ought to he heard so that we can see 
vhat the state of the record is, when they get 

tnrough. 

MR. RYAN: All right. 

With respect to the first meeting, tho 
Condon-Eollella meeting, we will carry our burden 
to the hilt, to satisfy this Court that the 
conduct of the Government agents was anything 
but proper. That is the burden that v;e have 
ultimately on this hearing. But this is not the 
manner in which this hearing is being conducted 

by Mr. Klein putting on agenrs. 

Now, your Honor denied the motions based 

on the evidence he had already submitted. 

If you want- your Honor, I will carry that 
burden, I will call my ovm witnesses on this issue 
of condon-Bollelia, with a witness to show and 
satisfy this Court that that was perfectly proper 
and that Mr. Bollella knew exactly what he was 

doing at the time. 

I will call — 

4 . 

TidS COURT: I would suggest that wculu be 
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•I 

related. 

MR. RYAN: Let me call Mr. Schlam. 

Will you taka the stand/ please? 

MR. KLEIN: While Mr. Schlam i3 walking 
to the stand, I want to point out one thing: 

If ny client's Sixth Amendment privilege 
has been violated, and if Condon participated 
in that violation, then the mere fact that he 
is a defendant, doeent give him any greater parity 
than any other Government Agent who participated 
in the violation of my client's rights. 

THE COURT: Well, I think you have to show 
me that Mr. Condon was in fact, acting as a 
Government agent rather than, as is so often 
the case, one defendant endeavoring to make available 
to someone else, an opportunity which has been 
extended to him, or at least regarded as an 
opportunity — 

MR. KLEIN: The only way I feel I can do 
that is by examining him. 

THE COURT: All right. 

There is a big question in my mind as to that, 
but let us go forward here with the Government 


side. 
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MR. LFWIS: In the interest of humanity 
I move we adjourn until tomorrow. We want you 
in t ie sane, health, your Honor, not like the other 
judge who preceded you in this courtroom. It 
i- awfully hot. We’ve got to go on tomorrow 

anyway. 

TII^ COURT: Wo will sac about that. 

Mr. i&yan^ I'd 1ike a statement from the 
Government here. Jure there any recorded state¬ 
ments by the defendant Dollella, in any writ¬ 
ing, in the Government file? That is to say, 
all statements that nave been said to someone, 
wuoever it may be, agents or what have you, 
that were written down. Anything os that kina 
at all. Or nas that beer, made available.-' 

MR. RYAN: Only to the extent it ha3 

been made available to Mr. Klein. 

MR. ALRIH: It hasn't been made available 

to Mr. Klein. 

MR. ' Will you produce to us the 

FDI report where Mr. Dollella refused to mako 
a statement; the report of the Police Depart¬ 
ment of the meeting — I believe they had that 
in September, nr.d — 


i; 
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MR. KLSXUs I h*ve three pieces of pnp’*r 
which were handed to Mr. Gri ffir., my rep_-sen 
tative this morning. One is f. blue sweet, a 
complaint follow-up, subject, Interview of 
Robert aoilella. Tha undersigned name is Samuel 
Rosa. Detective Janes Rooney interviewed one 
Robert tiollclla, a subject of this investigation. 
This interview was conducted at the 3uiget •• ~‘-u 
rant located at Avenue U and Garrison Avenue tuts 
date, the date being 9/6/72, at 11:30 hours. 

Uq results were obtained from this interview. 

That is one piece of paper. That'c what wo arc 
going to interrogate on now, that conversation. 

And the other one from the F3I dated 
September 9, 1972, states Robert G. Soliella 
was apprehended at 235 Fort Washington Avenue. 
Apartment 33, New York, by Special Agent James 
Small and Special Agent Robert ?. Right. Bollclxa 
was advised of the identify or the nrreutijvr 
agents by Special Agent Small and the fact tnat 
he was being arrested on an indictment charging 
bank burglary and receiving. Solielia was 
furnished with a copy of the advice of rignts 
form by Special Agant Smali which he read nr.d 


I 
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signed. Bollella refused to make any statements. 
Tae following description was obtained from 
observations at the interview. 

The third piece of paper *s also iron 
tne FBI acted July 31, 1072, and it says that 
during the search of the bcurocm of RobertG. 
Bollella, 233 Fort Washington Avenue, a receipt 
numbered F-22317 with reference to the Merchants 
Bank of New York Filing Department, at 4a*» 

Broadway, uatod February 0, 10/2, indicating 
the transfer of United States currency in the 
amount of $301.30 from Bollella to Dennis Condon, 
London, drawn on the National Westminster Dana, 
Limited, 04407474. 

In addition, a Xerox copy of a note also 
dated February S, 1S72, which reads as follows; 
"Dear ——" and,(obscene), 'knock ofr tue routed 
care and nigh living. This is it from this e.nl, 
and make it last. Don't harry back. Signed Bob." 

Thac's all we got. 

THE COURT; All right. My 'question 
is not is that all you got, is that all tner^ is* 

MR. RYAN: Yes. 

TJIF. COURT: That is what the Government 
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represent? fl 

: 

3 

MR. P.YAii: Yea, and v:o will double-check 1 


4 

• 

1 


5 !i 

• i ID 

TilS COURT: Thera in no thing Y JU m 

double check rt? 8 


6 !i 


7 1 1 

MR.RYAII: Yes, we will. ■ 


8 

Mr. ivLSIW: Your Honor, dad x r.ane 1 


9'i 

clear ueforc, my point is not booed on any coer- 1 

i 

i 

i° | 

cion. I didn't use tnat word. Hr. Ryan has been 1 

: 

1 

11 

using it and X want to correct the .misapprehension. 1 

■ 

D 

12 

I didn't use the word coercion. ^ ju^u 1 

1 

1 

1 

13 

that any interview, post-indictment interview 1 


14 

in the absence of counsel is suspect. 1 


15 

THE COURT: It is suspect if he made state- 1 

r 

.6 

nients that were going to be useu. I 


17 

MR. KLEIil: docs your Honor say tnat ne 1 


18 

|j i0 giving a license to law enforcement officers 1 


19 

to run rawant on searches or ignore the rl S !jt 


20 

to have counsel and, if no results coae out. 


21 

_„ . there was nothing 

make no report end Sc.y, borr, , 

> 

22 

damaging ? 


23 

THU COURT: What I aiu trying to say i-n 


24 

this, and X had the impression earlier what you 

L 

25 

j aro seeking to do here is to not merely exclude 

1 
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•0 


Government file to determine whether ns a result 
q this interview or two interviews, 1 *. where were 
any. If anything turns up in writin?/ purporting 
to be what Bollella may have s«-.id as a result o_ 
being ashed to come either to see poli.ee officers/ 
or come to the Unites States Attorney’s o 1 x.ico, 
on the occasion testified to today. 

From what Mr. Klein read about the report 
there of the two police officers, Rosa who 
signed it, it would appear, than that also aid 
not produce anything. 

MR. KLEIN: No results obtained. 

THE COURT: All right. 

MR. SILARGEL: One question that Mr. Ryan 
hasn't answered, is whether Condon obtained 
statements from Bollella and is prepared to 
testify to those statements. And what defense 
counsel says, if he obtained the statements 
as an agent of the Government at the time he 

t 

spoke to Bollella then we are entitled to have 
those statements suppressed. And ,Mr. Ryan 
hasn’t told us that. 

MR. RYAN: You are asking for a statement 


25 


by Mr. Condon 
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THE COURT: Burry was there when he 
cot there, what difference does it make? 

The point is# as T said before/ tii.v 
Government has made the representation that 
you have gotten all the state~.3r.tP/ seen as 
there are. They are going to search t/.err 
files once again. My belief is on the oar.^c 
of what I have heard, on the basis o_ one 
Government's representation, that it doc- no,, 
expect to have Condon testify to any statement '• 
that were made if any were made, and you have 
had a full ventilation of the question. I - c is 
a waste of time to have you come back — 

MR. KLEIN: I low about the two police 

officers in the second meeting? 

THE COURT: In the light of the paper that 
you have there, I think that would be a waste of 
time. 

MR. KLEIN: This is just a conclusion. 

THE COURT: If these police officers were 
to attempt to come in and have a different story 
at trial, I don't know if they are going rc 

called as witnesses — 

MR. KLEIN: I* don't knew what autr.orrty 
they had to talk to my client after an indict..:: r.c. 


25 





&7 fis I 


THE COURT: 'Whether they have the 
authority or not, is not in question. The 
question is whether he not anything out of it. 
j.hc -nsv/er to that is, they did not. Your 
remedy is to suppress anything they got but 
apparently they didn't get anything. 

MR. QUAGLIATA: My impression is not that 
tney didn't get anything out of it — whatever 
^-hey did get cut is not going to be used on the 
Government's direct case. We haven’t hoard 
tro.m the prosecutor on that. 

THE COURT: is the Government going to 
take the position, having provided the defendant 
v.mth a report that cays the interview is unproduc- 
tive ' is the Government going to put on police 
to show the contrary? 

HR. QUAGLIATA: I don't know. 

MR. LEWIS: I hope they do. 

•v 

TIIE COURT: I am sure Mr. Lewis , but I 
don't think that is going to happen in light of 
.Mr. Ryan's statement. 

MR. RY£ r J: Your Honor, I would like to 
point out —- 

THE COURT: With respect to Brady material, 







MR. RYAN: Correct 


THE COURT; You do represent that? 

HR. RYAN; Yes. 

HR. LEWIS; I wane to ask one question, 
that conversation between Condon ane Eoiloila, 
is there anything in that that nay be deemed 
favorable to any defendant? 

MR. RYAN: Absolutely not. To the 

contrary. 

MR. LEWIS; I would like to have the 
Government give it to your Honor, so your 
Honor can look at it in camera. Why should 
ve be bound by what Mr. Ryan says? 

MR. RYAN: That is a risk ve are willing 
to undertake in the fulfillment of our duties. 

MR. LEWIS; No, no. 

THE COURT: When you say the conversation— 

MR. LEWIS; V7e didn't hear it. 

THE COURT: You will near it. As I said, 
first of all — 

MR. LEWIS: Condon may neVer testify to it. 

THE COURT: As I understand, the conversation 



6 5 P\ 


is not. to bo used. 

MR. LE'sIS: It may bo. favorable , taafs 

vhv they don’ t want to uoO ±^• 

MR. RV.Vd: Absolutely. not. 

Mr L£;;jS ; x ait r.ot bound vy vrn«».i.v£. 
i u S A'-tornov says. I would V.avC <-o >- v — -*■ 
xay clients to plead guilty in every case, if 
X bad to rely on what he said. 

MR. KLEIN’: If that conversation is 
confessional in nature, I think I a» entitles 
tc a copy of the substance ol it. I rcpr*~o «-»»*- 

Mr. Bollella. 

(Continued on next page.) 
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well taken in this respect that Mr. Hynr. is 
describing what happened at this bank ana v:ho 
he expects to prove these allegations. 

And so 3 go ahead, Hr. ^ysn. And hear 
in r.ind, however, that the responsibility of 
the Government is always to be :air in 6,,AV *' 
ments regarding the case. 


, i*. pv * V • •’ 

i**rw • a - A.i • " 


.Veil, if your honor please — 


Thii COURT: I am not implying you are 

not. I ani simply — 

MR. RYAN: All right. 

THE COURT: I am simply telling you * ; ._.t 

1 

is the Government’s obligation. 

MR. RYAN: Very well. 

Row, ladies and gentlemen, I would ln.-.e 
to proceed. 

The o.uestion has been raised as to vjnat 
each defendant’s role was in this bank burglary 
case. And now I would like to toll you what 

we intend to prove in that respect. 

Wo intend to prove, ladies and gentlc.-en, 

that this was a bank burglary that could net be 
committed by one man or two men. This was a 
bank burglary that required the efforts of many 


i 











And wo intend to prove each defendant’s 
function as port of this team that ourguur— sed 

the Manufacturers dan!:. 

VJe intend to prove that the I'.anuiac ..uroi's 
Hanover nank burglary didn’t pep up as an edca 
overnight, We intend to prove that this cean 
didn*t pop up as a t ean* overnight . 

We intend to prove to you ho..* this tea.:, 
got together, how it planned over many wtu/.s 
and eventually burglarised the Manufacturers 
Trust. Company. 

We intend to prove to you that about three 
months before this Manufacturers Hanover bor.i: 
burglary this team, as it eventually existed, 
uid not exist. Denischand Condon 'were not part 
of this team that eventually burglarized the 
bank three months before. Hut they were intro- 
duced, Denisch and Condon, to these doj.endur.ts. 
They were brought together for the express pur- 
poae of committing the burglary. And Condon and 
Denisch were brought together to these dc*.endar.-s 
for the express purpose of the burglary by 
Mr. Robert Bollella, this gentleman in the blue 


i 





Jacket. 


n 





Mr. 

2o11oil 


m a r. 

who vouch* i fo. 

Condo:: 

and 

Denisch 

with the 

r .-> ^ 

s of these def 

w S « 

It 

v;as Mr. 

hoile11a 

Who 

was the* — — • • .v 

got the te 

am t oge t 

her. It 

•was 

Mr. 3ollelia v: 


wasn’t at the scene of the burglary during 
the commission of the burglary, but it 'was 
Mr. uollella, we intend to prove, who after the 
burglary got v7500 for his efforts — his 
efforts in assisting in the perpetration of this 
ourglary without anyone getting caught. And 
evidence will cone out as to that he did. 

Mr. dolielia at the tine was a .ev Yor:-r. 


City policenan and he still is. he wor/.c-b in 
the Chief Inspector's office. Y.'e intend to prove 
to you that Mr. dolleila at the tine of this 
burglary, participating in the conspiracy in 
handling the noney after the burglary, was not 
only a Mew York City policeman, but he v.es a 
close business associate with a Mr. nouis 
Montello, this man in the gray suit. Together 
they had their own business and it was legit¬ 
imate. They v.’cre no strangers. And we intend 
to prove to you that Mr. oollella nad a relationship 
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"i ail of these defendants scfore the team 
was u reugh t t o re t her. 


Tnon w.- intend to prove to yea 


who die 


wnat on this tear.:. 

We intend tc prove to you who burned 
that hole in the bard: deposit vault, .dr. Anthony 
Fasanella, this gentleman here in the light blue 
suit. We intend to p^ ove that burned it 
with a torch, acetylene torch. And he nau oxjgen 
tanks and all of the equipment necessary. _ 
while the alarm was disconnocteu ty 
Denisch, Mr. Fasanella was burning away to got 
the loot, and did get at the loot insioe of the 

vault. 

We intend to prove to you '-hat there was 
another one of tneoe defendants who vras a turner , 
Mr. Ronald Do Cor.za, this gentleman in *ha 
brown jacket. We intend to prove to you what 

else he did in this burglary. 

We also intend to prove to you that tnis 
burglary required the carrying of substantial 


ll 

21 

We also 

22 j; 

burglary requir 

23 

equipment to go 

24 

N 

Mr. Janes Santa 

25 !i ' 

•were primarily 
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Cor.don - direct 
. mc left off vh 
. .. uc.; canc cc your no. - - 

_ «t * . - ... n 

■j o ■/r u r ;.cclx •— *■* ~• 

Yes, air. 

did -u give you any rr.or.-v/ 


,.r. celling 


:7 after the 


,r. nv at 




'us, 'iir, he did 


Mow ...eh did he give you? 


/i, •> e j . 


10 1! 


d 

-~- 

y \ v-1 * v t 

. a- a. ij** w. • 

Did he 

» g-v. 
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ii |: 

d> Oi*J w 

t •? *- 

vrour 

.share? 
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urgeary 
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1 i t't 

oC J-V-i. 

.T.O 1 — • 1 U t ... 

y ehare 
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15 

I 

mutely 

$1 

3,000 

, that it 

v/ae oei 

ng uc 

16 

; Monte 1! 

Lo' 

3 hOU: 

cc , tiiAt e 

,n the e 

vent 

17 

of my • 

3/.u. 

re at 

any time 

in the 

f ut j: 
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a burglary war appro:. 
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Mr. bollalla. 

; All right, ’.ftor that co..vcrtnti.on with hr. 

hoaiuoh, aid you have any further conversetiona with any 

od the other uOi.tr.ui4.cn. 

.liter tout conversation with hr. Jou..~c ii -*•••- 
__ i> j The following afternoon X bolievo - “ad - 

tion v.ith Mr. sollellc. 

q All r Lg.it. 
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.here aid it take plx.ee? 
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Condon - direct 


7£A 


OJu 


::n. LbWIS; Ail right, v/o have disagreed 


os ore, 


THE COURT; Go ahead, .dr. Rya.v 
’.'as anyone with Hr. doiieii- ac the 


had the conversation? 

A Mo, air. 

p v.’hat was the convcrsaruon? 

A Mr. .lollcila explained to me — 

MR. LA ROCSA: Objection. I ash for the 
conversation at this point. 

THE COURT: All right, do your best to put 
it in terms of “he said, 1 * and I said. 

THE WITNESS : Yes, sir. 

A Mr. bollella said to na that the rest of my ^haro » 

being held in Mr. Lewis Montello ’3 house because in t.-.<- 

event that I should be i-nvestigated, naving been an e:c- 

employee of the Holmes Alarm Company, that should a search 

of ny home bo made that there wouldn't be any large amounts 

* 

of unexplainable cash. 

Also at this time ho told me that Mr. .Mont.-L 
had voiced dissatisfaction with me in ny performance on c. 
night of the burglary, that he wasn't satisfies with the 
manner in which I disposed of tine gas bottle, and tnr.t they 


25 


no longer had envy thing that they wan tea to do with :ae. In 
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._ j ■ *v 

CGnUGU “ 


:o t uw this ci.ix ho on an ,h- c 


. ... V - —— . — J . J j j 


O —* k. wv. 


iCiii. US /f:iw V/GS J -- — ••• 1 


' 

X i i —> w U «h a • • ■■* • 


:1c: tola ta -- 


. ir. tG—xclin iolu ”Ou 


Jolla lit. told no scoaoquenu no ■• .»>• --a calv. 
about how -- why they wore r.ojumq ray a..—-• 

,.; A . This is not conversation. 

j..„ UJI'.'J ! xjj. Try to renamcor a — 1 >-0 
•o .-/bat ■ ca reiuexiuor of someone -aymy .0 -.atnin-: 


cc yo u in a.. 


words they uscu, to tne ot o_ , 0 -: 


recollection, the substance of what they ea-u. 

THE mITWESS. xos, sir. 

;ir. bo Holla told r.ie that I was not to be allowed 
.-vo ny full share at that time because the other ineivie. 
chat were concerned did not trust rae to be in possession c r 
Emt amount of money because they celt that 1 would not 
conscience (sic) of the manner in which - **- “ n ‘ l 

tr-.'/ attention to myself and anybody ascccmt-h wit.; 

At Li;is point I requested or aim a;.ot 
?1,000, explaining that I nud numerous persona- debits '.u 
I nad accumulated over a period of tirac which I would — 




s 


ss 


in 


Condon - direct 


-*o uis ;oso of at that tine 


; ui asked no what the/ worn. 


I enumerated tne 


>r of dob to 


Mil. HOCWilblSEU: Objection. Could we 


hoar what no noid. 


Yr» -• 

x.i:-* .o 


1 enumerated a number of dusts vmc.. - >..-.ad to 


vr.e:'.boro of .ay family, personal friends, I believe, including 


•Ir. hollolla — and having satisfied bin cariosity as to 


whore this money would so dispersed to, ne than told me taat 


he diu r.ot have this money in his possession, sut he would 


obtain it tor ne the following night, following work, and he 


would go to Mr. Moatello's house, get the necessary funds. 


and bring then to ne at his girlfriend's nouse. 


Was there anything else discussed at that 


meeting with hr. 301101101 


Uow long is this after the burglary on Sunday 


night, the second Sunday in bocenber? 


This would probably be three days, possibly four, 


All right. Jid you have any surther meeting 


with Mr. hollolla about that? 


Yes, sir, I did. 


Whan did they take place, and where? 


a 




7 fk 


Co:.'-oa - 


during t..is peruot 


..ollclia 


y. — Oaj'x CC tO t.-.e ■ j ■'a- 

shut it be stricken ••- not rc 


to tne ccvSt.on. 


.jtu you sou 


THE COURT: I will 3attain ch~- 
hia /ou 300 . ijr. -'Ox—oi-j.ii tac3oa •. i-o*. 


> f ii 3 / 3 i r J X i. i »*. 


i.., w';cr» 


did you meet lin? 


I met him usually at his girlfriend's house, occasion 
* *-.y uc bars in tno coca. 

r. Can you toll us where you net him on this 

particular occasion? What *s your oese recoixection ..acre 
you met him? 

On the next occasion which I net aim it would c.gain 
prooabl/ be outside of nis Girlfriend's house., 
j Anyone else present? 


• *» O / «S X* • 


What was the conversation you had wxtn hr. 


.JOliella? 


MR. LC ,’Id : On behalf of the defendant 
Fasanella I c-yect to taxs, not oxnoxng upon ■--* 
and it is not in furtherance of the conspiracy. 


THE COUhTs All right/ Mr. Levis, I a..i 
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Condon - direct. 


going to give you a continuing 


v. •, -i 4 . , - r 

w id U X ^X• - - 


.'.h. .... 'T.‘: .’dank you. 


V.IU COU.T-; O'or nrosar.t :ur-.-o: -• 


C /JRi 


/or. 1 t bo necessary -or you 


to interrupt. 


.*ik • .uj i inc . 


.’hat fas the conversation /ou .a;. :itn 


.r. do Hell a? 


A da inquires of tie aj to -- he aakue :.va c- -<■ nau 

given the w.onav that he had given ;>\e already, if I had used 
this to pay the debts that I had. I explainer that I dad. 
At this tir.e he gave no another $1,000, instructing ne to 
/aton tne i.mnner in which I spent it, that - snouxun c clo 
anything in a conspicuous way that would ur-\; attention to 


i.v/self. 


j ;'as there anything else discuusoc in that 

conversation tnat you can recall? 

A i.a related the conversation that he hc~ nau with 

. r . dontello, .halvatore :iontcllo, concerning no, ana again 
,ix 3 disc a tis faction with ana dissatisfaction taut ee nad 
>-j.*x;i *xia services that I .iad performed on the r.xg.it ou tr.c 
burglary. 
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1 All right, How much money have you received 

thui far from the burglary? 

i*i $2,000. 

j All right. After that meeting did you have 

any further meetings with Mr. iiollella about the burglary? 

A Ye3, air, I did. 

d Whon did the next meeting take place? 

A It would probably be about four or five days later. 

Q Four or five daya later than what? 

A Than the last meeting, which would place it toward 

the middle of the month probably. 

0 Middle of December? 

A Yea. 

Q Now, whore did the meeting take place, to the 

bent of your recollection? 

A Again I would have to 3ay that it would either be out¬ 

side of his girlfriond's house or possibly at a — either one 
of the few bars that I frequented in that neighborhood. 

Q Now, who was present during the conversation 

about the burglary? 

A At this time I believe Mr. Denisch was present, 

Mr. Dollella, myself. 

Q Can you tell us what was discussed? Who said 

what? 







Condon - direct 
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A I requested of Mr. Oollella an additional $1,000 for 

the purpose of buying Christmas presents and further funds 
in which to sustain myself during this period. 

I asserted that I had disbursed the funds that 
I had already gotten from him for the purpose of — I told 
him to pay debts. After he had asked me about that he 
again reminded me that I should n>t become conspicuous in 
the manner in which I spent the money. He told me I should¬ 
n't be buying $1,000 rings for my girlfriends or anything 
such as this, and that he would go to Hr. Montello and get 
the money, and that I should be very careful in the manner 
that I spent it. 

At this point he asked Mr. Denisch to tell me 
of the conversation which Mr. Montello and Mr. Santa Maria 
had engagod in when the money was being divided in Mr. Louis 
Montello's house on — on the day of the burglary. 

MR. NEWMAN: I can't hear him. lie has his 

• • 

aide to the - - 

MR. LA ROSSA: Ho is facing toward the wail. 

THE COURT: Try, Mr. Condon, to keep your 
voice going up that alley in front, and if you go 
over to that corner it fades out. 

TUB WITNESS: Yes, air. 

Q Will you pleaae continue with the conversation 








Condon - direct 

Q What was discussed in this meeting between 

can you tell us the subjects of the conversation? Just 
tell us these subjects? 


Which? 


This conversation between yourself/ Mr. Bollella 


and Mr. Denisah? 


The dissatisfaction of Mr. Montello. 
q O.K. What else. 

The request of my part for additional funds. 

Q Anything else? 

T le manner in which I should spend these funds. 

Q O.K. Were you given any monies at that meeting^ 

Not at that meeting/ no. 


Did you have any further meetings in that 


regard? 


Yes, sir, I did. 


meet? 


When was the next meeting and whom did you 


Approximately two days later I again met with 


Mr. Bollella. It would again be either in front of his 
girlfriend's house. I would meet with him generally in 
his girlfriev.d's house and we would leave and go outside 
to discuss business, or in a bar in the neighborhood. There 
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were two or three 
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665 

Condon - direct 

Q Do you recall the names of the bars that you 

may havo met him at? 

A there was Brother's Tavern, I believe on 7th Avenue 

and 11th Street or Raddigan's it was also called and there 
was another one on 6th Avenue and 15th Street. 

Q Are you able to recall whore of these four 

places you met Bollella? 

A Not in particular because I met him frequently on — 

just the basis of our friendship, in any one of those places, 
almost continuously during this period. 

Q O.K. Can you tell us who was present during 


this meeting? 

A During this meeting, it would be Mr. Bollella and 

myself. At this — at this time he gave me the thousand 
dollars — gave me another thousand dollars which would be 
the money that I requested at the previous meeting for 
Christinas presents, again with the warning of the manner in 
whioh I should spend it. 

MR. KLEIN: I object to the warning, 
your Honor, and ask exact words. I ask that 
be stricken and the jury told to disregard it. 

Q Tell us exactly what was said? 

THE COURT: All right. I'll direct the 
jury to disregard it. 
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Now, try as best you can to say what 
he said to you. 

THE WITNESS: He said something to the 
effect that — not to be stupid, to be careful 
how I spent the money. That I should not do 
anything that would attract attention to myself 
and thereby to anyone who was associated with 
me. 

Q Anything else discussed that you can recall 

at this meeting? 

A Not that I can remember. No. 

Q Did he give you money at this meeting? 

A Yes. 

Q How much? 

A A thousand dollars. 

Q Now how muoh money have you reaeived from the 

burglary? 

A $3,000. 

Q $3,000? All right. 

And what period of time are we talking about 
now, in December? 

A The third week. 

Q The third week? 

After that meeting, did you have any futh er 
meetings with Nr. Bollella about the burglary? 
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Condon - direct 
A Yes, air, I did. 

Q Where did the next meeting take place? 

A I met with him at his girlfriend's house. Shortly 

after I arrived, Mr. Denisch arrived also. Kr. Deniach and 
Mr. Bollella and I took a ride in Mr. Bcllella's car. 

Q And where did you ride to? 

A There is a secluded area down by the piers in Brooklyn. 

MR. KLEIN: I object to this line of 
questioning. It'a beyond the expiration date 
of the conspiracy as alleged in the indictment. 

THE COURT: Overruled. 

MR. KLEIN: Exception. 

MR. LA ROSSA: May I interrupt just to 
hear the last answer? I missed the last few 
words. 

MR. RYAN: Mr. Reporter, would you please 
read the last answer back? 

MR. LAROSSA: Your Honor, I was asking 
you to do that, not Mr. Ryan. 

THE COURT: Well, Mr. Reporter, will you 
please do it? 

MR. HOCHHEISER: We don't want Mr. Ryan 
to seem more important than we. That's why 
we object. 










s 


1 

2 

3 

n 4 

5 

6 

7 

8 
9' 

10 

11 

12 


. a 13 

I 



15 

16 

17 

18 

19 

20 
21 
22 



24 

25 


fj 
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Condon - direct 


BY MR. RYAN: 


Q Can you try to pin this down, as to time? 

MR. NEWMAN: Thank you, sir. 

THE COURT: Mr. Lewis, it isn't necessary 
to imitate. 

MR. LEWIS: It's an involuntary gesture. 

THE COURT: I’m sure the jury will 
observe everyone who is up there, including 
yourself when your time comes. 

MR. LEWIS: All right. 

Q Can you fix for us the time that you took 

this car ride with Mr. Bollella and Mr. Oenisch? 

A Only that it would be at night. 

Q Can you fix the day? 

A No, sir. 

0 Can you fix the week in December? 

A It would be the week after Christmas. 

MR. HOCUHEISER: Objection, your Honor, 
on the grounds — 

THE COURT: The week after Christmas? 

MR. HOCHHEISER: Yes, sir. Yes, sir. 

The week after Christmas would be after the 
24th of December. The conspiracy charged ends 

I 

on the 20th of December. 
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THE COURT: Yes, but you know, 

Mr. Hochheiser, quite well that the Government 
is not pinned down to exact dates in the 


indictment. 


MR. HOCHHEISER! I understand that. 


your Honor. 


BY MR. RYANt 


THE COURT: Doesn't that end the matter? 


Now, Mr. Condon, can you tell us whether you 


had any discussion in the car about the burglary? 

A Yes, sir, I did. 

0 Will you tell us who said what? 

A I again asked Mr. Bollella for funds. He asked me 

what had happened to the money which he had given me 
previously. I explained to him the manner in which I had 

spent them. He asked roe what I was going to be doing 

inasmuch as spending the rest of it was concerned. I told 

him that I hadn't as yet made up ray mind but at this time 

I was contemplating a trip out of the country for a period. 

He then asked me where I was planning on going. I 
told him I was planning on going to Europe probably to 
England where I have acquaintances. 

He thought about this for awhile, told me that this 
would be a very, very good idea, that I should be out of 
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area and the people would oonclude, as a result of my 
occupation, being a seaman, that my departure was ordinary 
and would not arouse any suspicion and I would not be — be 
able to be under the surveillance of anybody who would be 
interested in my activities, should I be under suspicion* 

Ho then inquired of me as to how long I expected 
to go for. I told him that I didn't make up my mind as 
yet, probably in the vicinity of two months, possibly longer. 

At this time he asked me how much I thought it would 
be necessary for me to take with me to sustain me for this * 
period of time. I told him that a couple of thousand dollars 
would probably be sufficient, that if I needed more that I 
would get in contact with him. 

At this point he interjected that under no circumstance 
were I to leave the country was I to get in contact with 
him for purpose of having him send me funds. 

He said that since the idea of my going was a good 
one, that he would give me more than I asked for originally, 
so that I would not find it necessary at some later date 
to request him to send me funds. 

That's basically the extent of — 

Q Of the conversation in the car? 

A That conversation. 

(continued on the next page.) 
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DIRECT EXAMINATION 
BY MR. RYAN (Cont'd) t 

Q That la the week after Christmas? 

A Yes, sir. 

Q Did you ever go to Europe? 

A Yes, sir, I did. 

Q When? 

A I believe I left January 2nd. 

Q Did you ever have any conversations with 

Mr. Bollella before you left? 

MR. LA ROSSAs I missed the answer. 

I'm sorry. 

MR. RYAN I Mr. Reporter, would you — 

THE COURTi Yes. 

MR. RYANt (Continuing) — please read 
the answer back? 

(Answer read.) 

BY MR. RYANt 

Q Did you have a conversation with Mr. Bollella 

before you went to Europe? 

A Yes, sir, I did. 

Q When did it take place? 

A Approximately two days after the last one. 

Q That would be before — would that be before 

s 
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the beginning of 1972? 

A Yes, sir, I believe it is. 

Q Where -- 

A Might have been New Year's Eve. 

Q where did it take place? 

A Again, outside of his girlfriend's house. 

Q Who was present? 

A Mr. Bollella and myself. 

Q What was the conversation? 

A He at this time gave me $4,000 in small bills, 

which he explained to me was part of my share, it would 
be deducted from the total. Told me that he was giving 
it to me at this time so that I could make arrangements 
to either convert it into Travelers' checks or into larger 
bills which would make it easier to travel with. 

He also at this time told me that I should be 
careful, not to cash too much of this money or change it 
into larger bills in any one place. And some of the money 
was burned and he told me that I should do my best to 
separate this burned down and distribute it evely as much 
as possible amongst the various places where I was to 
change it into larger bills. 


Was there i any other conversation at that 


»eting? 
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A At that meeting, I informed him that I had made 

reservations to depart just after the 1st of the year, 
lie informed me that I would be able to — if — to turn in 
the rented car that 1 had the day before my departure, 
that he would come to ny house and give me a ride to the 
airport. 

Q Before you went to the airport, did you 

meet with Mr. Bollella? 

A Yes, sir, I did. Cane to my house. 

Q Anybody else? 

A Mr. Denisch. 

MR. KLEIN* I didn't hear the answer, 
your Honor. 

THE COURT* "Mr. Denisch." 

MR. LEWIS* Mr. Denisch." 

Q How did you get to the airport from your 

house? 

A In Mr. Bollella's car, accompanied by Mr. Bollella 

and Mr. Denisch. 

Q And was there any further discussion about 

the burglary before you boarded the plant at the airport? 

A When I got into the car, Mr. Bollella gave me 

another thousand dollars, told me that this was in Addition 

to what Z had received already and that it was just in the 
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event that I wore to run short, that this would prevent 
me from necessitating ray contacting him to request further 
funds. 

Other than that, hs wished rae well and that would 
be the extent of — 

Q So how much money have you received now, 

for your share in the burglary? 

A Approximately $8,000. 

Q All right. And then you went to England? 

A Yes, sir. 

Q Or where did you go? I'm sorry. 

A I want to England. 

Q You went to England, Where did you stay in 

England? 

A In London. 

Q You mentioned that you had some acquaintances 11 

in England. Who were they? 

^ Yes, sir. One of them is a sister**in—law of 

Mr. Denisch. There were also a few people who worked 
over there for a shipping company whom I had known slightly 
when they worked for another company, were working over 
there at ♦■hat time. And there was one fellow in the service, 
0 All right. 

Now, did there come a time when you' came back 


\ 
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to have been so taken. 

Are you saying that this evidence is coining 
in with respect to that count against nollldla? 

MR. RYAN s Absolutely. 

THE COURT: Mow, what about the timing of 
that? You say that this charges that on or 
about the 14th day of December — are you referring 
by the use of the $14,000 figure to the amount of 
money they had for Condon only? 

MR. RYAN: Yes. 

THE COURT: Is that what that relates to, 
the Condon share? You said they did have it, 
did receive, conceal — 

MR. RYAN: They also held Denisch's share, 
but Denisch got a share in full, as I recall. 

They also held Denisch's share. 

THE COURT: And 14 thousand is supposed to 
report what? Both Condon's and Denisch's shares? 

MR. RYAN: 14 thousand is Condon's share. 

A separate 14 thousand is Denisch's share. 

MR. KLEIN: Only 14 altogether. 

HE COURT: It only says 14 thousand. 

MR. RYAN: Is that what the indictment says? 

I 

THE COURT: Yes. It doesn't say 28 thousand. 
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(Short recess.) 

MR. LEWIS) On behalf of ay colleagues 
we hara no objection. 

THE COURT) All right, Mr. Warsher, you 
may Join your oollaaguas. 

MR. KLEIN) Tour Honor, I wish to oall 
to your attention something that would proteot 
the reoord and that is in oonneotion with a 
possible Massia situation. 

You recall at the beginning of the trial 
we had a pre-trial hearing at whloh time Special 
Agent Berry testified and I attempted to oall 
Mr. Condon as a witness and Z was precluded. 

It now develops through Mr. Condon's 
testimony that he did have a post-indictment 
discussion with Mr. Bollella, my ollent, and 
afterwards he reported the details or the gist 
of the conversation to Nr. Sohlam, the Assistant 
United States Attorney. 

MR. RYANt I don't follow that at all. 

MR. KLEIN) Mr. Bollella will take the 
stand in his own defense and he will testify as 
to what happened and what transpired and what 
conversation took place at that post-indiotment 
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conference, and among the things he will tell will 
be how much of the defense he disclosed to 
Mr, Condon, and Mr, Condon, who then conveyed 
the gist of the conversation to Mr, Sohlam, 
alerted the Government of the defense and there¬ 
fore we find ourselves in a situation where the 
evidence put in in this case is tainted because 
it intertwines itself around the defense that 
was disclosed. 

At this point I would also like to exclude 
Mr, Sohlam and Agent Berry from the balance of 
the case. Inasmuch as they may be oalled as 
witnesses and probably will be called as a witness 

in a Maasla hearing. 

MR. KYAtft I am afraid that Mr. Klein's 
arguments are made on facts not in evldenoe before 
this Court, facts that he had an opportunity to 
elicit and could not and did not elicit on the 
hearing held on the Monday before the beginning 
of this trial. 

The hearing that was held by the Court 
pursuant to his motion established that there 
was no violation of anyone's rights in oonneotlon 
with this meeting between Bollella and Condon 
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and the United States Attorney's office, and 
your Honor denied the motion to suppress any 
such statements. 

Counsel then compounded the matter by 
conducting a cross-examination of Condon as to 
what happened at the meeting, predicating his 
questions on his allegations of his olient 
as to what took place. 

% 

He actually went Into this matter as 
to the meeting that he now complains about on 
cross-examination of Condon on the theory that 
his client was approached, and Implicated himself 
and others In this case. Now he Intends to rebut 
It on dlreot as to what happened at that meeting. 

I know of no rule that would prohibit that. 

NR. KLEIN: The situation I am oonotrned 

i 

with Is the fact that the Government had no 
right to have a post-indictment conference with 
my olient In the absence of counsel, and that 
I think your Honor had Indicated that had there 
been any incriminating statements made by my 
client, I believe your Honor lndloated you would 


have suppressed It. 

Z believe the reason for your ruling was 





that the agent testified that he did not lncrlmi- 
nate himself and therefore your Honor felt there 
was nothing Incriminating and you denied my 
application to continue the proceeding by calling 
Nr. Condon as a witness. 

THE COURTt I am not dear again what 
relief you are asking for; merely the exclusion 
of Nr. Berry? 

HR. KLEINt I am asking for a Messiah 
hearing. If my client disclosed his defense 
to Nr. Condon who In turn disclosed that to 
Nr. Sohlam, then the Government had an advantage 
here whloh they were not entitled to have and 
I say that any evidence which came In Is tainted 
by the pre-trial disclosure of the defense. 

THE COURTt Well, have you — 

MR. KLEINi I would move to dismiss, 
than, your Honor. 

THE COURT: Have you looked at the hearing 
we had on that? 

Hy notes lndloate that nothing Is related 
by Condon here that added anything to what I had 
in my notes on the original hearing, the suppres¬ 
sion bearing. 
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MR. KLEIN: The only thing that we did 
not have In the pre-trial la the fact that 
Mr. Condon then reported the conversation to 
Mr. Sohlam; but we don*t have In your notes 
this matter because we were not permitted to 
bring It out and It was the private conversation 
between Mr, Condon and Mr. Bollella. 

THK COURT: Private conversation? 

MR. KLEIN: Yes. Mr. Berry testified that 
during part of the conversation It was Mr. Condon 
and Bollella who were alone and he was in there 
part of the two-hour conference. 

Now, Mr. Condon testified he was alone 
In the room with Mr. Bollella and that Mr. Berry 

oame in occasionally. 

THE COURT: I am still trying to see — 
you say you are acting on the supposition that 
something was said in the conversation between 
the two which may have compromised your client? 

MR. KLEIN: That Is correct. I am calling 
your attention to it now before we get to it 
because I think at some point Z would request a 


25 


Messiah hearing. 

THK COURT: Yes, but we have had In effeot 
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a Messiah hearing, haven't we? 

MR. KLEIN: You did not permit me to 
bring in Condon at that time, and at that time 
I did not put Mr. Bollella on the stand, but 
he is going to be put on the stand here. 

That hearing ended fairly abruptly when 
the agent said there were no incriminating state¬ 
ments made by Mr. Bollella. He Just said I 
cannot do it. 

THE COURT: But isn't this cured by 
your opportunity to cross-examine Condon, if you 
wish? 

MR. RYAN: And he did. 

THE COURT: Well, I know, but of course 
he did conduct that cross-examination, I take 
it, before Condon made statements concerning 
Bollella; is that what you are saying? 

Your cross-examination did not go into 
that subject; is that correct? 

MR, KLEIN: No, I did not. Actually, 

Mr, Lewie brought it out. 

THE COURT: Mr. Lewis brought it out? 

MR. KLEIN: Yes. 



MR. RIAN: Z am sorry 
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THE COURT; jo you have aome different 
reoolleotlon? 

MR. RYAN; Yes. 

THE COURT: Condon dl<i not testify previously 
on the July 2nd suppression hearing? 

MR. KLEIN: No. 

MR. RYAN: On page 1016, your Honor, and 
in the following pages you will find extensive 
examination as to what took plaee at this meeting. 

MR. KLEIN: Mr. Lewis brought out yester¬ 
day that Mr. Condon reported the result of the 
meeting to Mr. Schlam who was in oharge of the 
ease at the time. 

THE COURT: Well, I have gotten his testi¬ 
mony on oross, your cross of Condon. 

MR. KLEIN: Mr. Ryan Just showed me his 
copy but my recollection is that Mr. Lewis 
ellolted an answer, and that is he asked 
Mr. Condon did you report the conversation you 
had with Mr. Bollella to anyone; and he said, 
yes, he reported it to Mr. Sohlam. 

In other words, the United States Attorney 
knew at that time the oontents of the conversa¬ 
tion* and if the oontents of the conversation 
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dlsolosed prematurely what the defense would be, 
then the Government was Illegally In possession 
of faots which we were to avail ourselves during 
the defense of the case. 

THE COURT: I am not sure that that follows. 
The Second Circuit has held that voluntary state¬ 
ments by a defendant do not violate any Messiah 
rule. 

MR. KLEIN: Not where, sir, Mr. Ryan had 
conceded in the pre-trial hearing that somebody 
from the Government’s office called Mr. Bollella 
to oome down and he oonceded that the call came 
from the Government. 

THE COURT: I am not sure of that. He 
seemed to be doubtful about It. 

MH. KLEIN: Do you recall that? 

MR. RYAN: There was a oall to Mr. Bollella 
about coming down, but that doesn't make anything 
involuntary. 

MR. KLEIN: Here is a man who had an 
attorney — 

s, THE COURT: You see, it was Mr. Berry — 

Mr. Berry was the one that testified that he did 
not know how it was done. 
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HR. KLEIN: Right, and Mr. Ryan conceded 
a call was made. 

THE COURT: Did he say he made it7 

MR. RYAN: Condon said he did not make 
it or didn't recall making it. 

MR. KLEIN: Mr. Berry said Condon sug¬ 
gested to him that Bollella might be a witness. 

THE COURT: That was Berry's testimony. 

MR. RYAN: So what? 

(Continued on next page.) 
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Montello 



^2 MM?no 

2 

(OUt of the hearing of the jury.) 


3 

MR. KLEIN: Mr. Condon suggested to Berry 

o 

4 

that Bollella may become a Government witness 


5 

whereupon a telephone call was made to Bollella 


6 

and he came down in the absence of counsel and 


7 

he had a conversation after which Condon told the 


8 

U. S. Attorney what took place. 


9 

If at that conference Bollella made 


10 

disclosures of his defense which are taken 


11 

advantage of by the Government, certainly by 


12 

Condon if he knew, Condon knew that and Condon 

• 

A 

13 

was testifying against Bollella, there is nothing 

V 

14 

to prevent Condon on his own, without even tell - 


15 

ing the Government, from contravening Bollella's 


16 

anticipated testimony in tailoring his own 


17 

testimony that way knowing what the testimony 


18 

would be. 


19 

THE COURT! As to that I can only say any 


20 

defendant who takes the stand does so in the 


21 

expectation that he is under oath and he is going 


-22 

to tell the truth and if he doesn't tell the 

o 

23 

truth and the Government has a witness who can 


24 

prove he isn't telling the truth, I recognise 

• 

25 

A 

the practice of that, but X don't get your 

' . 
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point that you feel that new tho Government is 
in possession of something it shouldn't have 

been in possession of. 

MR. RYAN: What do you base that on? 

What evidence in the record do you base that on? 

MR. KLEINi I am saying Mr. Bollella 
will testify as to the evidence he disclosed 
to Condon and if he has told Condon something 
of nis defense, the Government isn't entitled 
to a defendant's defense in advance to trial. 

There is nothing to prevent Condon from 
perjuring himself. He's out there to try to 
get a light sentence. 

THE COURT t That seems to be predicated 
on a number of suppositions as I see it, first 
of all that there is going to be occasion for 
rebuttal, if there is occasion for rebuttal, 
the witness is going to perjure himself despite 
his oath. 

MR. KLEIN* Wo have a prema.ure disclosure 
of a defense at a meeting which shouldn't have 
been called. 

THE COURT* That's a question whether it 


25 


should or not 
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MR. KLEINj That's vhy I aak for the 
hearing. 

THE COURTx The point is it would appear 
that the agent who testified — I don't recall 

MR. RYANt I offered to call him. 

THE COURT! That he did not initiate this, 
that he was of the opinion that the suggestion 
came from Condon. 

Now, if Mr. Boilella responded on a 
voluntary basis, that doesn't necessarily mean 
that anything he said is thereby insulated, if 
it was on a voluntary basis. 

MR. KLEINt We have an FBI agent calling 
a man as merely acquiescence — 

THE COURTt No, Mr. Berry said he didn't 

call him. 

MR. KLEINi Somebody from the Government 
called him. 

THE COURTi Condon made the suggestion 
according to the testimony on the suppression 
hearing. 

MR. KLEIN i Mr. Ryan concedes that some¬ 
body from the Government did make the call. 

Isn't that right? 

MR. RYANt That's right. 
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MR. KLEIN: He cane in response to a tele¬ 
's-’ 

phone cell he got from the Government. 

Tlir COURTi He didn’t have to accept that. 
MR. KLEIN: But he did. I think the 
Government acts at its peril to deal with a 
defendant in the absence of counsel after 
indictment. 

We should certainly explore the meeting. 
THE COURT: no you think we should suspend 
matters now and have a hearing as to what was 
said? 

MR. KLEIN: I would think so to protect 
the defendant. I think the Government acts 
at its own peril to proceed without it. If 
there is determined there is a tain carried 
forward from bat post-indictment meeting, then 
I would move to dismiss the indictment as 

against my client. 

MR. RYAN * May I be heard? 

THE COURT: Yes. 

MR. RYAN: Number one, it was made 
unequivocally clear by the Court to Mr. Klein 
and the dofondant nolle11a that at the Monday 
hearing when ho raised this issue that he had 
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«very right in pursuing his motion to establish 
his allegation that his client was threatened- 
to call his client to the stand and give his 
client's version so the Court could take that 
into account and the Government could offer its 
evidence and the Court could bake all the events 
into account and determine whether the defendant 
Bollella was taken by the Government to get 
evidence against him. 

X said at that time — X will withdraw 
that. The defendant Bollella did nothing except 
to call Agent Berry which established nothing 
more than Bollella was contacted by the U. S. 
Government for a meeting with Mr. Condon. 

There ie absolutely not shred of evidence 
that it was coercive or that the meeting was had 
to obtain evidence against Bollella. 

MOw, Condon has testified. As I said I 
did not intend to offer any evidence in the Govern¬ 
ment's direct case against the defendant Bollella'e 
direct conduct which I consider and the jury 
can find to be incriminatory at the Bollella- 
Condon meeting, it has not been offered but on 
ojp oss—examination, Mr. Klein, counsel for Bollella 
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has pr< pouncdod questions to the witness Condon 
about this mooting with the implication that 
Condon waa trying to falsely implicate nolle11a 
and get him to testify falsely against the re¬ 
maining defendants in the case. 

There is not one shred of evidence in 
this record that there was any dofense dis¬ 
closed by Mr. Bollella, nothing, nad to interrupt 
this trial at this particular time would be 
disruptive, contrary to all the precautions 
taken by the Court before the jury was selected. 

Z can tell your Honor that in order to 
meet the issues created by Mr. Klein and Mr.Lewis 
as to what took place in the U. S. Attorney's 
office, Z intend to elicit from Mr. Condon what 
he says happened at that meeting and there was 
nothing disclosed about any defense that they 
had. 

As a matter of fact, Z don't even know 
what ♦h* defense 'a now except that Condon is 
lying. So it would disrupt this trial for no 
legitimate reason whatsoever to interrupt this 

s 

with tha so-called Messiah hearing. 

MR. NEWMANt Judge, Z know you have enough 










troubles and you don’t have to hear from me 
to compound any others, but I feel compelled 
to speak at this moment. 

As I remember the history of this situa¬ 
tion, we had asked -- Mr. Klein had asked for 
Mr. Condon to be called a3 a witness in that 
preliminary hearing and your Honor felt that 
would be an unnecessary so-called two bites 
of the apple on behalf of defense counsel and 
Mr. Ryan resisted that invitation very strenu¬ 
ously. 

It now develops that Mr. Condon said, 
and again I am handicapped by not having the 
minutes — 

MR. RYAN: I offer them to you. 

MR. NEWMAN:—in response to somebody's 
question that he had a meeting with Mr. Bollella 
and he spoke to M* „ Schlam after that meeting. 

MR. RYAN: Even if he spoke to Mr. — 

MR. NEWMAN: May I finish my statement? 

MR. RYAN: I'm sorry. 

MR. NEWMAN: I think at this juncture we 
are entitled to find out, when I say ”we" I am 
putting ourselves in without the Court's 
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permission perhaps, but I say M we** for a reason. 

I think when a defendant is indicted, 
sir, and there is a conversation by any agent 
of the Government, whether that agent be a duly 
sworn agent like Mr. Berry or what is clear 
at that juncture that Mr. Condon is an agent 
for the Government at that point because he has 
now begun to testify for them, begun to receive 
subsistence, I say he is an agent or instrument 
of the Government at that moment. 

The minute that conversation takes place, 
the question of force, the question of fear, 
the question of coercion is no longer an issue. 

I say a reading of Messiah and Spano indicate 
that post-indictment, the Government's obligation 
becomes stronger. They haven't even met their 
buroen where there is a Miranda warning becauso 
post-indictment,particularly where they know 
there is a lawyer representing a defendant, they 
cannot question that defendant unless the lawyer 
is present. 

That's my reading of Spano and Messiah. 
Therefore, I think that Mr. Klein's application 
is perfectly pertinent at this point to ascertain 
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what it is that Condon told Schlam.whether in 
fact it constituted information that he elicited 
from Bollella, whether it helped in this prose¬ 
cution , where it furnished information. 

I want to indicate that I don't think 
I stand in the position of a trespasser. There 
is merit here. Mr. Ryan says that in order to 
meet what he considers the evidence adduced on 
cross-examination by Mr. Klein—I think he said 
Mr. Lewis t I am not sure of that -- but hs is 
going to seek on redirect examination the 
conversation from Condon concerning what occurred. 

I am not going into that aspect, whether 
that’s permissible. I know you will rule on that, 
your Honor. This opens a new dimension in the case 
insofar as I can see. insofar as the other defen¬ 
dants * re concerned. 

Now, what they are offering is a statement 
of Bollella's and it is a post-indictment state¬ 
ment of Bollella's which may entitle some of these 
defendants to a severance if, in fact, that state¬ 
ment Incriminates them# as it would pre-indictment 
and a Bruton problem arose. 

Now. I think it is a propitious time if in 
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fact that'a the offer of proof, to hear what is 
is that Mr. Condon is going to relate on redirect. 

The obvious answer is that Bollella is 
going to take the stand. Well, I don't know 
if he is. The minute it is sought to be elicited 
from Condon what Bollella said to <2>ndon which 
involves Santa Marie, I am going to move for 
the withdrawal of a jury. 

I don't know what Mr. Klein is going to 
do and I don't know if a witness is going to 
take the stand until the witness is sworn and 
takes the stand. 

THE COURT* Let me aok you one thing, 

Mr. Ryan, because I am familiar with the rule 

/ 

concerning conspiracy statements in the circum¬ 
stances that exist that,exist with respect to 
Condon as a cooperating witness. 

If it is your intention to elicit those, 
what purpose are you attempting to serve by 
bringing out his statements? 

MR. RYAN * I am attempting to rebut 
the impression created by the questions on 
cross-examination and in the opening statements 
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that this was an attempt by Condon to get 
Bollella to falsely implicate himself and 
the others by testifying as a Government wit¬ 
ness. 

This is a subject matter brought up at 
— this matter is a subject brought up at cross- 
examination. Nobody has asked him what was 
said and I intend to elicit what, in fact, was 
said and what happened at that meeting. 

MR. KLEINt I asked him specific questions 

and he denied each one. 

MR. RYANi YOu never asked him what was 

said. You asked an improper question. 

MR. KLEINi Z did. 

THE COURT* Well, it is true, you didn’t 
ask him what was said, Mr. Klein, Maybe you 
had good reasons for doing it, but the fact 
remains that he was subject to your cross- 
examination and if as Mr. Ryan says — I must 
confess I am a little hasy about the opening, 
but certainly if an attack has been mado as 
clearly has been made in cross-examination here 
on the credibility and motivation of a principal 
Government witness, X don't see how I can 





hamstring tho Government's attempt to rebut 
any such inferences, even if it rubs off sore 

dirt on tho defendants. 

MR. KLEIN: You see, your Honor, the 
Government had no right to calltnis meeting, 
number one. They run the risk. 

COURT: We have been through that. 

I have ruled against you on that because frankly 
I don't think you have sustained the burden you 
have to show that Hr. Bollella's appearance 
there was involuntary. To re that was the 
crux of the whole matter and frankly I was 
surprised when you didn't put him on the stand 
and hothing ho said could have been used against 

him. 

You know that. 

MR. KLEIN: I understand. I didn't say 
he came down here on coercion. I didn’t say he 

was forced to come down. 

THE COURT: If a man doesn't cone down 

under coercion — 

MR. KLEIN: A man who submits to higher 

authority. 

THE COURT: A ran who is a previous polios 
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officer and makes statements I would lave to be 
unsophisticated to believe that he didn't know 
full well what he was doing. 

I am as mystified as you aro unless, 
of course, you may have the benefit of conver¬ 
sations you had with him. 

MR. KLEIN: He's going to relate the 
telephone call he got to come down here and 
he will tell it on the stand. What I am trying 
to do is to prevent a mistrial at that point and 
have it out here. 

THE COURT: Well, you mean you want to 
put Bollella on the stand now? 

MR. KLEIN: I was a Messiah hearing now 
in the absence of the jury. Otherwise it will 
all come out on the record and I don't know which 
way it will fall. 

At that point there certainly will bo 
applications for mistrial. He will testify as 
to why he came down, who called him and what 
was said to him and that is part of him coming 
down here. We will go into the conversation that 
Condon had with Bollella, Z have to indicate the 
circumstances under which Bollella appeared. 












Kc will testify who called him and what 
was said to him. 

THE COURTt Are you suggesting that he 
came down here because of threats? 

MR. KLEI»Ts He is going to testify that 

ho came down here aftt • receiving a telephone 

4 

call from Agent Berry, ‘10 told him subatantially 
that they had Condon in their hip pocket and 
Condon was talking and if he knew what was good 
for him, it would be best for him to come down 
here, something to that effect. 

It is not verbatim. He panicked and came 
down hero. I think anybody under indictment 
receiving a telephone call like that from a 
Government agent who tells him that somebody 
has put him in the case and they have the other 
fellow in the hip pocket — 

(Continued next page.) 
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THE COURT: Why didn’t you bring that 
out at the beginning? Why do you wait until 
the middle of a trial? 

MR. KLEIN: I didn’t know we were going 
into this deeply here. Mr. Lewis brought out 
a question. 

THE COURT: You had Barry's statement. 

Barry denied making the call. 

MR. KLEIN: Yes. I couldn't go any 
further at that point because this is what’s 
going to come out now. 

THE COURT: You could have put Bollella 
on to show that it wasn't so. If what you tell 
me is true now, you say it's Barry that did 
make that call. 

MR. KLEIN: Yes, sir. 

My questions — I kc^t asking Barry if 
he made that call and he denied it. 

MR. HOCHHEISER: Excuse me, your Honor. 

I think there was, if I remember 
correctly — I have the minutes but I don't 
have them with me right this minute. 

THE COURT: I am looking at them. 

MR. HOCHHEISERI Z think there was a 
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stipulation or concession that 3ome agent of 
the Government had made the call* I recall 
during the hearing we were going round about 
trying to get some evidence as to who made 
the call and it seemed to me that the real 
issue was whether it was a governmental agent 
as opposed to specifically who* 

And if I'm not mistaken, 1 think it 
was agreed for the record that it was a 
governmental agent but, as X say, X didn't 
have the minutes in front of me. 

MR. RYAN: Your Honor, whatever you 
eventually rule on this motion, it's made 
now, we — we have precious time to uce in 
the prosecution of this case* And right 
now Mr. Lewis is conducting on behalf of 
the defendant Fasanella a cross-examination 
of Condon. 

May X respectfully suggest that we could 
proceed — with Mr. Lewis' cross-examination 
and if your Honor feels a hearing is necessary 
to get into all of these matters that it be 
done after the cross-examination is concluded. 

Xt's now — we were r- posed to start 
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at 1:00. It's now eight minutes after two and 
we are not going to sit tomorrow afternoon or 
Friday. 

THE COURT: Well, I think we should 
proceed with Mr. Lewis’ cross-examination, 

Mr. Ryan. I must confess that I thought we 
had plowed this field at the time of your 
original suppression motion, when all of this 
could have been brought out. And I think now 
to raise it again in the middle of the trial 
doesn't strike mo as warranted consideration 
by this Court. 

MR. KLEIN: If your Honor will recall, 

I think when I made the application I told 
you I had just come into the case, a day or 
two before, and just met the client here for 
the second time and he told me about it and 
I raised the issue and your Honor started 
this hearing right at that point. 

Since then I have been talking to him 
and he tells me it was Berry He just told 
Mr. Sonenshine it was Berry that called him 
and told him to come down and in view of 
the fact that Mr. Ryan is going to open up • 
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conversation that took place allegedly between 
Bollolla and Condon, we don't know what that 
conversation wa3 and I certainly think w.at 
we are entitlod to a separate hearing on this 
point and I'd like to have Mr. Eollella 
testify on it and accordingly call Mr. Condon — 
call Mr. Berry who wa3 present there. They 
contradict each other, by the way. 

THE COURT* Well, let me say this. 

MR. KLEIN* Mr. Schlam. 

TIIE COURT* To the extent that you 

I 

asked for the exclusion of Berry and Schlam 
from the courtroom at a time when Condon 
testifies on this, if he does, I will grant 
that application and direct — 

MR. RYAN: If he does. 

THE COURT* If he does.. I will direct 
Mr. Berry and Hr. Schlam be excluded from the 
courtroom. That much we will decide on right 
now. 

As for the rest of it, I'd have to give 

it some further thought. 

MR. KLEIN* You will reserve on the 


rest, your HOnor? 





THU COURT: I think I will. 

MR. FISCHETTI: As your Honor reserves, 
may I specifically at this point join in 
Mr. Uewman's application regarding those 
conversations? Without going into the fact 
of whether or not the appearance was voluntary 
or involuntary, if there is a statement made 
by Mr. Bollella to Mr. Condon in any way 
implicating Mr. DeConza, even to the extent 
of saying that he knows Mr. DeConza, at that 
point I believe under Bruten, post indictment, 
your HOnor, and certainly post conspiracy, 

I would have to move for a severance at that 
point. 

V 

I'm talking about the actual conversation 

which Mr. Ryan says — 

MU. SOHENSHINE: Under your Honor's 
earlier ruling, any such application would 
apply to all counsel. 

THE COURT: Right. 

MR. HOCHHEISER: May — I'm sorry. May 
I specifically state alsc that in addition to 
the Bruten type situation, which we've all 
Joined in, there is another aspect to the 
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standing of other counsel in this motion, and 
that is that there is a possibility to 

the extent that any defense was revealed by 
Mr. Bollolla to Mr. Condon, as Mr. Klein has 
indicated, since the defendant's presumably 
and actually have been preparing a defense 
as a joint effort, at least in certain respects, 

I feel that we should all join certainly 
Mr. Ripoll joins in this application on the 
grounas that to the extent that any of 
Mr. Bollella's defenses may have been revealed, 
so too may have Mr. Ripoll's and the other 
defenses be revealed or the joint defense be 

revealed• 

THE COURT* All right. As I told 
Mr. Sonen.hlne, .verybody can have the benefit 

of this. 

Do you have another newspaper clipping? 

MR. NEWMAN* Yes. 

THE COURT: I saw it, too. Do you want 

to mark it, is that the point? 

MR. NEWMAN* Yes, sir. 

THE COURT: It doesn't change the 
situation* I take it, a. far as you and your — 
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DENNIS CONDON, having been previously duly 
sworn by the Clerk of the Court, resumed the 
witness stand and testified further as follows: 

CROSS EXAMINATION 
3Y MR. LEWIS> (cont.) 

Q Mr. Condon, after you left the courtroom 

yesterday, did you have occasion to go to Mr. Ryan’s office? 
A Yes, sir. 

Q And how long were you there? 

A Approximately 10 minutes. 

Q And this morning, were you in Mr. Ryan's 

office? 

A Yes, sir. 

q How long wore you there? 

A I was there twice, total for approximately a half 

hour to 45 minutes. 

Q Did you discuss your testimony in this case? 

A Yes, sir. 

Q And did you discuss what you testified to 

in answer to my quostions during cross examination? 

A Yes, sir. 

MR. RYAN: Your HOnor, I'd like a 
statement that the direction previously given 
to the witness was withdrawn by the Court at 








Condon - cross 
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the close of yesterday's session and there 
was no prohibition whatsoever from the 
Government talking to its own witne^o. 

MR. NEWMAN: Judge, may we have a 
side bar, please? I'm sorry, Judge, to do 
this so soon after the jury came out. 

i 

MR. HOCHHEISER: I'd object to the 
record to such statements about a side bar, 

your Honor• 

(Side bar follows.) 

THE RYAN: As I understood your 

Honor's ground rules at the beginnning o^ the 
day — at the beginning of the trial, which 
seems like an eternity ago, your HOnor indicated 
that none of us were to make speeches from the 

well of the courtroom. 

TIIE COURT: That'3 true, Mr. Ryan, and 
one of the things that caused me concern was 
that I wasn't sure that I had made that 
direction in the presence of the jury. 

MR. NEWMAN: You didn't. 

MR. RYAN: Mr. Lewis developed it on 
cross-examination yesterday, that there was a 

cross-examining Condon, 


direction by the Court on 
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Condon-redirect 

(In open court) 

REDIRECT EXAMINATION 
BY MR. RYAN (continuing): 

MR. SONENSRINE: May I ask your Honor 
to merely instruct the jury that a question 
asked but not ansvered constitutes no 
evidence, after your Honor has ruled the 
question should not he answered? 

the COURT: Yes. I have sustained your 
objection. 

MR. SOMENSHIT1E: Yes, but none time has 
gone by. 

THE COURT: All right. Well, I'm qoina 
to repeat my instruction to the jury, that it 
is the answer to the question, and not the 
question, which matters. 

Go ahead, Mr. Ryan. 

BY MR. RYAN: 

Q Mr. Condon, will you tell us how the burglary 

of the Markol's Jewelry Store was conducted with the other 
gang? 

MR. LEWIS: May I respectfully submit 
that this is improper redirect. We've had it 
in direct examination, and to rehash what 
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we've had in redirect examination is not the 

province of redirect. 

Tlir. COURT: Yes, but, Mr. Lewis, as I 
explained, you understand the purpose of re¬ 
direct examination, so I'm going to overrule 

your objection. 

MR. LEWIS: All right. Judge. 

BY MR. RYAN: 

Q will you tell us who you conducted the burglary 

of the Markol's Jcwclors with, please? 

A with Mr. Denisch, Beansy, Gaspipe, Junior and Joey 

Brewster. 

q Can you describe to us, briefly, the manner 

in which it was conducted? 

A Ye c , sir. V?c entered the premises through our roof, 

a hole that we made in the roof. At this time Mr. Denisch 
descended through the hole in the roof, circumvented the 
alarm system. 

At this point Beansy, Gaspipe and Junior went dovm 
into this jewelry store and proceeded to burn open the safes, 
that were located there. While we were in -- doing this, I 
stayed on the roof as a lookout. Mr. Denisch stayed in the 
store to monitor the equipment that he had hookeu up to the 
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TilZ COURT: I assume you will have no 
trouble with the Fbl? 

MR. RYAN: That is correct. 

MR. KLEIN: I v/anted to renew my motion 
for a Messiah motion at this time, and it seems 
to me that the choice of putting my defendant on 
the stand is being taken out of my nanus because 
of the permitting of thi3 conversation to go in. 

THE COURT: You see, the subject has been 
opened up by other counsel, and it poses a problem. 

I cannot foreclose the Government from going into 
something so the Jury gets a complete picture of 
what occurred. 

MR. KLEIN: We would have to go into the 
reasons for the call in the absence of counsel. 

THE COURT: If it means giving you another 
opportunity to cross-examine Mr. Condon, I may 
consider that on the theory it wasn't brought out 
until after counsel, other counsel had gone into 
the subject. 

If you wish to exercise that right, I may 
give it to you. 

I don't believe there is a Messiah situation 


on the basis of the suppression hearing we had 







MR. KLEIN: I thought it was an act of 
discretion to put my client on the stand at thi3 
point and I will have to put him on oven though 
I ray have had sore reservations of putting him 
on, and in that event he is belnr denied due 
process. 

THE COURT: All T can say basically is you 
seem to be saying that because this man, thio 
witness who claims to have been a co—conspirator 
and an accomplice, i3 testifying, and implicating 
your client, that the decision is being taken out 
of your hands. 

KR. KLEIN: No. The fact that a meeting 
was held in this office, in this building, that 
was called by somebody in authority from the law 
enforcement division, and my man was brought down 
here 'n the absence of counsel, placed in a room 
with w cooperating Government witness and got into 
a conversation with him, and I didn't ro into 
the conversation. Nobody did. The fact a meeting 
was held is what 13 bothering me. 

THE COURT: Aside from the fact that the 
subject was onned up on cross-examination, what 
is your purpose here to bring out admissions? 
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HR. RYAN: His conduct was incriminatory. 

He dJdi't protest His innocence as implied in the 

questions on cross-examination. 

He wasn't asked by Mr. Condon that he 
should falsely implicate the others. Those are 
the questions on cross and we intend to oring out 
what was said. 

MR. KLEIN: There was an instruction by 
your Honor that questions of — questions are not 
evidence. The man on the stand ~ well, there is 
no proof of that, one way or the other. 

THE COURT: Mr. Ryan is saying tf 
subject was explored on cross-examination. 

MR. RYAN: Correct. 

THE COURT: I take it you believe it is a 

misleading impression? 

MR. KLEIN: The witness said no. He denied 

every question I asked. 

I asked him every question and every 
question had a nc answer, if you recall. 

THE COURT: Let me see that cross- 

examination. 

MR. NEWMAN: May I suggest that wa do this 
a little early tomorrow morning, and that you hold 
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up on your ruling? 

Maybe we can have Mr. Condon very briefly 
testify as to what he Is going to testify In 
the absence of the Jury tomorrow morning? 

THE COURT: All right. 

MR. RYAN: Mine. Why don't we do it right 

now? 

MR. NEWMAN: Because some of the defendants 

left. 

MR. RYAN: Well, Mr. Bollella Is the only 
ere involved. 

MR. NEWMAN: Would you say that in front 
of the Jury? 

THE COURT: I think other counsel would have 
to be present. Find that portion of the transcript. 

MR. RYAN: Here it is, page 1190 and 1016. 

THE COURT: You see, Mr. Klein, the problem 
has been created by your decision. It all cane up 
because you wnt into the business about England 
on page 1015, and then on page 1016 you started 
off asMng, did you speak to Mr. Bollella after 
the arrest, ana that is when Mr. Condon started 
to talk in response, and he answered ye3, sir, and 
met with him; and then where did they meet, in this 
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building, and he denied he had anything to do with 
calling him down here; he thought it was done by 
an FBI agent. He knew he was represented by an 
attorney, and so forth. 

MR. KLEIN: He denied everything. 

THE COURT: He answered these questions. 

MR. KLEIN: He denied them. 

THE COURT: Had he already made this deal? 

MR. KLEIN: A 3 to the content of the 
convraation -- 

MR. NEWMAN: May we be excused, since this 
material in the record we have nothing to do with? 

THE COURT: Yes. 

Did you feel it would be part of your 
cooperation to talk to Mr. Bollella to try to 
convince him to .be a Government witness — well, 
he denial it. 

You said, was it a little extra, and he 
said he thought he was doing him a favor. 

Are you saying that Mr. Ryan here cannot 
go into what did occur? 

MR. KLEIN: That is ray impression. 

THE COURT: He cannot? 

MR. KLEIN: No, sir. Until wo have a 
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Messiah hearls. 

TKIi COURT: You elected to go Into It. 

You opened the subject on cross-examination of 

this witness on the topic. 

MR. KLEIN: I didn't ask him conversation, 
but Jufitthat, and he said no on the content. 

THE COURT: Where was the other part? 

MR. RYAN: On page 1190. v 
THE COURT: Mr. Lewis asks, didn't he tell 
you he was going to incriminate these defendants 
because he was innocent, and the answer is, no, 
sir, he did note. 

Didn't he say he is going ,to take a plea 
because he was innocent, and the answer was, no, 
sir, ho told me he would take something, and then 
it was cut off. I think there Is a problem from 
the standpoint of not leaving the Jury with a 

misleading impression. 

I am a little puzzled by your Messiah 
point. Your position seems to be very flatly 
that the Government could under no circumstances 
talk to him without his counsel being present. 

MR. KLEIN: Unless there was an express 


waiver 
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THE COURT: How about hie waiving it? 

MR. KLEIN: It has to be a knowledgeable 
waiver, and I say in acquiescence to superior 
authority, particularly when he got the call3, 
got the call and was told he was implicated by 
Condon, certainly is not an election to waive 
counsel. 


OR fols 


(Continued on next page.) 
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CddlcT: ..'Cll, lot me — do Holla 

iocn nrrcstO'i up to t,.at point? 

■ IP.. I- i • J ts • 

T..U COUHT: '*o ho know ne was already 

arrestee ior t.iis crime? 

•::i. dh'ilC Yas, oat Ilia contention is 

ha novor over, aoaru of tho crime. rise's what 

nc's told me now, your donor. 

Tad CO'J'.tT. dot’s put it this way; au 

know he had jeon cnarjcd. 

. 1 ^, KLliliJ; iliy.it, hut ho never -*ncw t.iat 

Condon had put him in the case, he couldn't 

understand that at all. 

'i’Hd COUHT: ./hat you are saying ia that 

thin is the first time ho was aware? 

AiX. KL'dlll: One of the officers, dr. -<oi- 
lelia tells mo, and I — I've boon finding out 
as I wont along, as I cane in this case late 
:ir . ^ollellu told me one of the officers told him 
that they had Condon in their hip pocket and tuat 
Condon had put him in the case and was going to 
cooperate and that inasmuch as he was in tne case 
ho might as well come along and do the oar.ua thing, 
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THU COURT: Rut let mo ask you this: 

Couldn't that actually bo an incentive why he 
would want to coino down and fine out? I *ncan, 
rather than being evidence of compulsion, it 
would be — it might be viewed as a decision on 
hio part whether with — I don’t know. >< e eon t 
know yet whether he consulted with counsel. /ou 
waron't his counsel at tno time. 

MR. KLEIN: NO, sir. 

THE COURT: Wo don't know what his counsel 
said. Maybe his counsel said to him — I am 
speculating. I don't say it did happen. »ii3 
counsel could have said, "Go down thore and find 
out what they have." 

MR. KLEIN: lie'll have to get on the stand 
and tell how he came into the building after he was 
after ha was indicted or arrestod, without counsel, 
and we have a collateral issue and wo are inter¬ 
twining — we have a built-in Messiah hearing. 

I think your honor would then nave to givo a 

charge to the jury. 

TUB COURT: I will take a look at it ovor- 


night. 


MR. KLEIN: If there is a taint and the 
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taint went across the board -- 

Tin. CbURT: You sea, hero is the thing. 

I an aware of the fact that post-conspiracy 
declarations aro generally considered not in 
furtherance of the conspiracy, but insofar aa 
bolie11a himself is concerned, whether we’re 
talking about conspiracy or substantive crimes 
X think he’s in at least one other count -- 
those could be admissions by him that v/cro 
testified to. 

:'o again it’s the question of a limiting 
instruction. 

They could be binding on aim, if they are 
in fact admissions. X don’t say they are; I’m 
not making any judgment on that. 

But what X am trying to 3ay is that you 
aecm to be 3 aying, really, that because he came 
down without counsel, that requires a Messiah hearing 

MR. iCLiilil: Well, I say that the facts and 
circumstances undor which he came down without 
counsel when ho got the call — 

TlUi COURT: but we have oxplorod thO30. 

MR. KLEIN: We didn't go into it fully, 


your Honor 
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TUb COURT: Well, you — ^crry waa on 
the 3 tana. 

.•IR. KLLXM: That* 3 only a erry. 

TliK COURT; iie was tho law enforcement 

offloor there, other than Schlam. 

hr. KLLId: Look whore this ia taking us. 

Mr. Ryan probably know*. A wook before ho caiae 
horo he got a telephone call from a :ir. a 
nossago from firs. Condon, tho mother of tho witness. 
She said, "My son wanted you to sec mo. he came 
over tho house. Apparently the house was under 
aurvoillanco or something, and tho next thing ne 
know agonts broke in and roughed him up and 
accused him of threatening her, and she said 
"That's not so, absolutely not so. 

lie got a coll from Mr. liorry at the time, 
and that's when Mr. 3orry told him, "Listen, stay 
away from her, but wo have this follow in our hip 
pocket. He put you in the case. You do yourself 
some good. Come on down here without an attorney. 

A wook later ho got the call again from 
Mr. Lorry. "Aro you going to come down? Only 

do yourself good here•" 

And he all week was in a panic as to what 
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happened there. Ho car.o down and I think — v.c 
are going to nave all that in ^ont of the jury, 
your Honor. That's going to cone out. We are 
going to decide the case on tno collateral iasuo. 

It'n a case of the tail wagging the dog. 

They're liable to pay more attention to this post- 
indictment situation than tho case, which by now 
is boring and thoy'vo forgotten it already. It'a 
nothing now. 

Till! COURT: It will liven up again when 
Mr. Doniach gets on. 

MU. kusiiI: Than it will tail off again. 

/ 

It usually happens. 

but I’n afraid that — 

THE COURT: I get your point and your concern, 
and I will have to think about it and sco if I can 
find anything that — by way of law which will 

guide mo. 

As I say, it might in — in retrospect, it 
might have been better if wo settled all this 
boforo the trial began, and I frankly was surprised 
whan you didn't put Mr. Bollella on. 

MR. KLI2IH: I didn't know enough about it. 

I caught this piecemeal. I mot this man once in 
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hia attorney's office for a moment. Then I loft. 

I net him again hero in court. 

While I was standing hore ha told me that 
he met — I didn’t oven go into the full facta 
with him. lie told no that he had met with agents 
in this building after he was arrested. That's 

all I knew at the tine. 

Afterwards and during — Since then I've 
been discussing with him. ilow I find out other 
the other things that I've told you about. I wasn't 
aware of them at tha time. 

And if I had been, perhaps I would have put 
him on the stand at that point to bring it out. 

I didn't know all these things. 

THE COURT: Is it a fact — and I won't 
try to — you don't havo to answer, but you might. 

Was ho represented by counsel at the time ho came 
down here two weeks after his — Do you know? 

You can find that out. 

MR. KLEIN: I don't know. I know there was 
a notice of appearance by Mr. Newman, which was 
an accommodation. 


THE COURT: Which was only an accommodation. 
MR. KLEIN: An accommodation. 







Then I oee a letter in the file which was 

dated 

THE COURT* In the court file? 

MR. KLEIN* Subsequent to that. No, in the 
file I got from Mr. LaVelle, which apparently was 
dated August 2nd or the 28th. It might have bean 
dated after -- forwarding a notice of appearance 
or notifying the U.S. Attorney that he was putting 

i 

a notice of appearance in. 

My guest* — and it's only a guess, please 
don't hold me to it,your honor -- my impression at 
this time is that this meeting, if it occurred in 
July, occurred in between tho time Mr. LaVelle 
filed his notice of appearance and — 

THE COURT* So you can't even be sure he 
was in fact represented by counsel at this time. 

MR. KLEIN* Doesn't your Honor hold 
Mr. Newman in until a substitution comes in? 

THE COURT* Mr. Newman, my recollection is, 
though I don’t know that I have them — made any 
notes at the time. We have to go back to the 
actual minutes of the arraignment. Hut I thought 
that Mr. Newman made a very qualified appearance. 

MR. KLEIN* Yes, he did. Mr. LaVelle may 
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cono in and testify. I don't know. I haven t 
3 oen him since. He may corao in and testify ho 
was hired the next day or so and didn't file his 
appearance until later. Sonotimes you have to 
make arrangements for fee or otherwise. Ho could 
have been represented by counsel. I don't know, 
your Honor. I would have to bring Mr. LaVollc in 
to testify. 

THE COURT* Why don't you review the docket 
sheet? It must be downstairs somewhere. I don't 
know. 

MR. KLEIN; There is continuous representa- 
tion by counsel in the docket sheet because 
Mr. Uowraan was on it until Mr. LaVelle filed his. 

Dut supposing Mr. LaVelle comes in and says, I was 
retained and I didn't file a notice of rotainer 
until"-- there is no — the burden is to show a 
cessation of representation. 

But that's no grounds for anybody to jump 
in and take advantage as if the man never had an 
attorney. 

THE COURT* Well, I mean, we are dealing 

with what are the facts. 

MR. KLEIN* All right. That's why I'm asking 








if we have a hearing in the absence of the jury. 
I'll develop the facts, your Honor. 

THE COURT: Yea, but I would think that 
part of those facts would be developing the tact 
of actual representation at various preliminary 
mootings. 

As I say, I do recall, I have a distinct 
recollection of Mr. Newman appearing. I think 
only on the original arraignment and making a 
very limited ropresontation. 

MR. KLEIN: That's what ho said here. 

THE COURT: And it was indicated that 
Mr. Oollella was going to get counsel. Now, when 
ho got it, only he could answer. 

MR. KLEIN: During that period of time, 
he should be protected and should be entitled to 
the protection. 

THE COURT: Rut he had indicated he was 
going to got counsel so there was no basis for 
the Court -- I think what I did was simply accept 
a not guilty plea on his behalf. I don't even 
know wkether — 

MR. KLEIN: I am not finding fault with 
the Court, no, sir. There is no finding fault 
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with the Court. If your Honor understood that, 
then it is my fault for giving an erroneous 
impression. 

TIIE COURT I No, I am not taking offense 
at that, I assure you. I am just trying to re¬ 
construct my own rathor hazy recollection that 
I don’t oven recall what happened with resnoat 
to bail arrangements, whether that was oven 
handled by Newman or was left open, and there 
may have been a later time when somebody repre¬ 
senting Mr. Bollella camu back and spoke on that 
subject. I ju3t don't remember that. 

11R. KLEIN: Bob,do you remember when you 
spoke to Mr. LaVello after the arraignment? 

THE DEFENDANT BOLLELLA: It was Wednesday 
we were arrested; it was the following Monday 
that I had spoken to him and retained Mr. LaVelle. 

MR. KLEIN: Was that before you came down 
here to speak? 

THE DEFENDANT BOLLELLA: Yea. Well in 
advanco. 

THE COURT: In other words, Mr. Nowman was 
here for you on one occasion? 

THE DEFENDANT BOLLELLAl Right. At the time 







wo were arraignad ho put an appearance represent¬ 
ing no and onto rod a not guilty pica. 

THE COURT: That is what I recall. Hut 
it wao a limited appearance and it was just I think 
a plea of not guilty entered on your behalf. 

THE DEFENDANT DOLLELLA: And also bail 
arrangements. 

the COURT: Uid he handle the bail for 
everybody? 

TUE DEFENDANT BOLLELLA: Yes, at the same 

time. 

THE COURT: I see. I think there was an 
indication you wero going to got your own counsel. 

THE DEFENDANT uOLLELLA: Right, which I did 

the following ilonday. 

MR. KLEIN: From Wednesday to Monday? 

THE DEFENDANT DOLLELLA: Yes. 

TUE COURT: Which would have been July 

again? 

THE DEFENDANT DOLLELLA: July 19th was a 
'Wednesday. About the 26th. Approximately the 23rd 
MR. KLEIN: 23rd, 23rd. 

THE DEFENDANT IlOLLELLA: 23rd. 

THE COURT: Well# I don’t know what more 
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I can say now. I will juat hava to take a look 
and see. 

MR. RYAN* One thing I'd like your Honor 
to consider ia the opening atatement, page 269 of 
the record, by Mr. Lewis on this mattor. 269. 

MR. KLEIN: That'a Mr. Lewia, and he didn't 
repreaent Mr. Dollella. I recall that, Mr. Ryan. 

MR. RYAN: I assume he made the opening 
statement baaed on soma information from you or 
your client. 

MR. KLEIN: No, air; Mr. Lewia does hia 
own thing. 

MR. RYAN: Do you want me to read it to 
your Honor? 

THE COURT: No, I have it here* I have it here 

What was that other section, eleven something? 

DETECTIVE ROSA: 1016 and 1190. 

THE COURT: 1190? 

DETECTIVE KOHAi Yea. 

THE COURT: Wait, I have 1190. The other one 
was 1016, right? 

MR. RYAN: Correct. 

MR. KLEIN: Yea, air. 
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THE COURT: That's this one 
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MR. KLEIN: I'm in a different position 
then the other defendants, your Honor, and I don't 
want to be out-voted or compromised by thorn 
because they will say as long as you give a 
limiting instruction it'3 not binding on us. 

That doesn't help me, though. 

THE COURT: No, I can understand that. 

MR. KLEIN: Mr. Ryan, what page was Lewis's 

opening, do you remember? 

THE COURT: Well, I will just have to take 

a look and see what we can come up with. 

MR. KLEIN: O.K. Good night, your Honor. 
Thanks for staying. 

THE COURT: Good night. 

(Whereupon, a recess was taken until 
July 19# 1973, at 10:00 o'clock a.n.) 
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in there with two arood guarda to keep it safe and w« 
wont down to collect it at tho bottou. Sonny had mentioned 
that Dannia shouldn't gat anything. 

U What also did ha aay about tha burglary? 


Wall, wa wara just talking until wa got it all 


countod. 


And how did you count it, do you recall? 


A iiach poraon had a panoil and papar and whatavar bag 

ha would count it, ha would stack it in tan, five and 
fifty cants, and with all tha chaoks and deposit receipts 
in tha niddla. 

Wa put all tha burnt aonay — there waa soma burnt 


uoney. 

Q What can you do with that? 

A Wa put that on one aide along with tha coney that 

was wst and wa put all tha one# to one aide. And Lou 
aald, "uon't worry, wa and Jlollalla will share that." 

• *' * v„ #»■ • » 

1 aald X didn't want any oi tha we*. or burnt woney 
and Lou aald, "Don't worry. X will taka that." 


Lou. 


Who aald that? 


What else did you do in connection with oountin 


tha woney7 Tall us how you cane to tha count. 

A After each parson had counted up what ha had, wa 
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5 Donisch - direct 

added it all up and see what it caruo to, and we divided 
it by the number o£ guys that ware there ft-.'I 1 * priced 
out to «oout fourteen thousand a <-><»»'«, 

q was that true for Lou Hontallo? 

A 1 (lyht. He got a half a share, bollalla was to 

get another half. They wero splitting a share between 
them. 

Q Was anything els* discussed at this house 

about that, if you recall? 

A hone, until Z was ready to leavo. 

y What was said at that time? 

A It was about 8t00 o'clock in the morning when wo 

got o very tiling done. Lou folded the shoet up with all 
the money bags, deposit slips, and he said, "Don't worry. 
1 will burn all this and get rid of it," and Sonny said, 
"It's not a good idea for ate to carry something like 
630,000 with me." 

There was one other thing that 1 forgot. 
q what was it? 

A In the conversation. Sonny said that this fourteen 

thousand wouldn't even cover his lawyer's fees. 

Q What else was discussed? 

A X offered to lend him ay share. 

Q what else was discussed? 
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A when he sale Dennis shouldn't yet anything — I 

don't know who said what, hut it was ayrood that Donnis 

would gat his shara Jaut ha was out. ha wouldn't come 

on any bore jobs. Lo whan 1 was ready to leave, to taka 

ay shara, ionny said it was not a good Idas to carry 

that much money. 

Q ha tall you why? 

Did 

A "because you work for tha company and if you yet 
stopped how could you explain that nuch son ay on you,” 
that X should laava tha senay with Lou and Lou would give 
it to hollalla. 

MU. KLfclkt 1 re-juost a limiting instruc¬ 
tion not binding 

Xrtk COURT* last's right, ladiao and 
gentlemen, until such time as you rscalva tha 
Court's final instructions, you must hasr in 
mind, as X said, that conversations ara only 
to ba cons Ida rad hy you at this stags waara tha 
other parson is prassnt. Do you undsrstsnd? 

Whan the ststenant that is atrrihutad to him is 
isads. 

Hk. hiAhi Would you raad book that answer, 
Mr* Reporter? 

(Answer read*) 
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MK. KLEIN: I would r.iiv .’0 mon- mt mil» . 

MR. HOCHHK LSER: Could I l<i:*t atop «*ut 
and Mr. Lewis will Lake over for mr. 

MR. LEWLS: i will bo rlad to. 

THE COURT: Yea, go ahead. 

Proceed, Mr. Klein. 

BY MR. KLEIN: 

Q Did you receive any share of the loot <>1 the 

1 

Manufacturers Hanover burglary from anyone else but. 

Mr. Boilella? 

A No. 

q May I a3k the number of* tit la hundwrltten 

document? 

MR. RYAN: Tnat is Court Exhibit II. 

Q in this Court Exhibit li that is your hand¬ 

writing; ia that right? 

A Yes. 

q Thi3 was made over the weekend? 

A Yes. 

y This past weekend? 

A Yes. 

Q Did you put this statement in your own bar,' 

writing, referring to pare 'j- B, referring to a f.#n/.ra*t 
\ you had with Mr. Salvatore Monteilo: suggested I le 
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5 Denisch-cross-Klein 

It with Lou and Just take a few thousand for now and Lou 
would give the rest to Bollella who would in turn give it 
to me and Dennis as we needed it. I thought it was a good 

idea." 

Do you recall making that statement in here? 

A Yes, that is true. 

q Did you take a few with you then? 


A 

\ 


Yes. 
Q 

Two. 
Q 

Two. 


A few is three? 


What is a couple? 


MR. RYAN: I object. 

THE WITNESS: I took a thousand for me 
and a thousand for Dennis. 

% 

Q How much did you receive from your share of the 

loot from the Manufacturers Hanover? 

A 7,000 or 8,000. 

q How much? 

A 7- or 8,000. 

q Do you recall being interviewed by Agent George 

Small? 

A Yes. 

q On July 11, 1972? 
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been having marital affairs since 1971. I want 
to ask him whether he is using any of these 
moneys for these marital affairs. 

THE COURT: I am not going to permit you 
to go into that. 

MR. LEWIS: I except to that. 

THE COURT: I don't believe that is proper 
cross-examination. 

MR. LEWIS: I don't believe it is proper 
for the government to give him money to have 
a good time. 

(In the hearing of the jury.) 

CONTINUED CROSS EXAMINATION 
BY MR. NEWMAN: 

Q Out of the moneys you received out of the 

Chase Manhattan job in April, you gave $5,000 away, didn't 


you? 


I did. 


Didn't you give it to Dennis Condon? 


q You were asked by Mr. Klein on cross-examina¬ 
tion certain questions about being arrested in July of 1972 
Do you recall that, sir? 

A Correct. 


*■ * . V 
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BY MR. RYAN: 


Denisch - redirect 

MR. 'SONENSHINE: Objection. Irrelevant. 


Do you recall Mr. Newman asking you whether 


you gave $5000 from the Chase Manhattan Bank burglary to 
Dennis Condon? 

A Yes. 

\ 

Q Did you give him $5000? 


Q Whom did you give it to? 

Bollella. 

Q'" ; And did you have a conversation with him when 


you gave him the $5000? 


Yes. 


MR. KLEIN: I object to this as not 

i 

proper redirect, your Honor. I ask that both 
these answers be stricken. No such conversation 
on direct testimony. Nob<dy brougrt: anything 
out on cross-examination like this. Opening 
a btand new subject. New accusation here. 

THE COURT: Does this relate to cross- 

examination, Mr. Ryan. 

I must confess, I don't recall. 

MR. RYAN: Your Honor, Mr. Klein — 


THE COURT: You'd better come up to the 


> 












10 Denisch - redirect 

A I gave him the 5000. I told him that I committed 

the burqlary. 

0 You had a further discussion? 


A Yes. 

Q All right. 

MR. NEWMAN: May we have an admonition 

\ 

that this is not binding on anybody else, con¬ 
sidering the date and that no one else is present? 

THE COURTi* Considering the date? 

I understood this to be a week after the burglary. 
MR. NEWMAN: The April burglary. 

THE COURT: I see what you mean. 

MR. RYAN: April 28. 

I THE COURT: Yes. Yes. 

All right. Ladies and qentlemen, as I 
thir^k I have instructed you several times before, 
but I think it's important that you should try 
to pear in mind, must try to bear in mind, that 
conversations of this kind between the witness 
and a particular defendant may only be received 
and considered by you at this juncture, unless 
I instruct you otherwise at some point, as 


against the particular defendant who is in the 
conversation, face to face with this witness. 
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5 Denisch - recross 

THE COURT: I will sustain an oojection 
to tnnt , Mr. Hochheiser. I think you are going 
beyond the uounds of recroas here. 

q This doctor that you told you lost your memory, 

•lid you also tell him that you perceived dangers and threats 
and things like that? 

A That I -- 

\ 

Q Tnat you perceived dangers and threats? 

A No, not that I can recall. 

Q The only thing you told him that was false 

was that your memory was bad; is that right? 

A Yes, as far as I can remember. 

MR. HOCHHEISER: I have no further 

questions. 

BY MR. KLEIN: 

Q You told us a few moments ago that sometime 

in April, I believe, after the Chase Manhattan burglary 
you gave the sum of $5,000 — which was earmarked to Condon 

you gave to Bollella? 

A I don’t understand — 

MR. RYAN: Objection. 

MR. KLEIN: I will rephrase it. 

Q Did you testify a few moments ago on redirect 

examination when Mr. Ryan asked you what you did with 
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6 Denisch-recross-Klein 

ij/i'jit of tne pro-eeds of the Chase Manhattan Ban* -- 

A Yes. 

Q Did you testify you pave it to Bollella? 

A I did. 

14 You know — did \nu tell that to the p BI apents 

when they made those reports? 

A I did. 

(j Do you know whether or not that appears in 

any of those reports? 

A Wo. 

Q You know it doesn’t appear? 

A I don't know. 

MR. KLEIN: May I have all the reports, 

please. 

Q Did you testify to that in the Grand Jury? 

A I wasn't asked. 

Q Who questioned you in the Grand Jury? 

A Mr. Schlam. 

q Before Mr. Schlam questioned you in the Grand 

Jury, had you pone over the facts in the case with Mr. Schlan 
and with members of the RBI several times? 

A Yes. 

Q And you discussed this case in narrative form; 

is that rirht? 
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Jenisch-recross-Klein 


A He said he was roinr into it in substance, ye? . 

- I understand that Mr. Schlam after patherir.r 
that in format ion from you iirectlv or the ‘■'HI a-entr,, tnen 
ao,-i i you the questions that were oropounded to you in the 
i r anrl .Turv; lr. that correct? 


Correct. 


isn't it — .vou didn't tell us this on direct 


when you first testified? 


' q Isn't this the first time in any court in this 

land under oath that you made that statement that In Aorll 
you rave $5,000 of the proceeds of this other bank burf-lary 

to Mr. Bollella? 

A I think I mentioned it in the other trial. 


Honor. 


MH. KLEIN: May I have a moment, your 

THE COURT: Moments are precious, 


Mr. Klein. 


Before testifying here, did you speak to 


Mr. Ryan today? 


Yes. 


Have you ever received full payment of what 


you claim is your share of the Manufacturers Hanover 


burr!ary? 
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Denisch-recross-Klein 


A j\o. 

Q You say the payments were to be made by 

Mr. Bolivia? 

A Yes. 

Cj *°'° th e time you claim you pave him $5,000 from 

the proceeds of the Chase Manhattan Bank burglary in April, 
Mr. Bollella owed you more money than $ 5,000 from the 
proceeds of the Chase Manhattan? 

A He didn't personally owe me the money, no. 

Q But there was money coming through him in 

excess of $5,000; is that correct? 

A Correct. 

MR. NEWMAN: Would your Honor have any 
objection, not to delay, that I start my recross 
examination and then Mr. Klein would have an 
opportunity to find what he 13 looking for? 

THE COURT: Any objection? 

MR. RYAN: No. 

THE COURT: Go ahead. 

BY MR. NEWMAN: 

Q Now, you told us, sir, that you told a story 

or you told Mr. Ryan that you told a story to a psychiatrist 
in Topeka, Kansas and you lied to him; is that right, sir? 

A Yes. 


I 
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in the custody of the Court to be available to 

counsel if they are needed. 

MR. RYAN: My only impression is that 
right now we are a bit presumptuous. 

THE COURT: No, I don't mean to be presumptuous. 
MR. RYAN: I Know. I am addressing myself 

to the prospect that it may be necessary and this 

l 

is as good a time as any, since the subject has 
come up, to make sure that Exhibits are accounted 
for. They should, in my opinion — I guess they 
are inventoried on your list. 

THE CLERK: Yes. 

THE COURT: And kept in the file. And if 
they need to be placed in a sealed folder, or 
anything like that — I don't know that they have 
to be sealed, but in a separate folder for exhibits 
to be available under the surveillance of the 
Clerk. 

MR. KLEIN: May I address myself to the 
introduction of the alleged payment of the five 
thousand dollars from the — my contention is that 
it's not proof of prior similar acts. It's a 
subsequent act, far removed and beyond the scope of 
the conspiracy, having nothing to do with this crime 
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whatsoever. It deals with proceeds of another 
bank burglary, your Honor. And it's bad proof in 
the case, nothing to do with it, not germane, 
completely immaterial and prejudicial to my client. 
And may I ask that it be stricken? 

THE COURT: Well, the problem that I have 
iwith your application is that — 

MR. KLEIN: I objected at the time. 

THE COURT: On cross examination t a number 
of counsel — I don't know who now. There were 
so many who did go into the question of what 
happened to the so-called proceeds of bank robberies, 
that the Government witness Denisch admitted to — 
and there was a strong suggestion that he may well 
be holding out other large sums and so forth. So 
the Government's purpose was to show what happened 
to — what he claimed he had — 

MR. KLEIN: But they violated my client's 
rights here. They have proof of another crime. 

THE COURT: I think it would be admissible 
as against your client on state of mind, intent, 
his association with this defendant. 

MR. RYAN: Relationship. 

MR. KLEIN: Because the money was paid over— 
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it is? 


THE COURT: All right. Do you know where 


MR. RYAN: It should be with the Court. 
(Mr. Klein passed the exhibit among the 


Jurors.) 

CONTINUED DIRECT EXAMINATION 


BY MR. KLEIN: 

q Mr. Bollella, yesterday you denied a number of 

■\ ^ 

statements that Condon and Denisch had made, and I think 

I may have missed one or two. 

Did you ever receive any share of burglary loot from 

the Manufacturers Hanover or any other bank? 

A N>, I nerer did. 

q You heard Mr. Condon state that he was present 

at Monte’s and told you that he had asked Sonny for a thousand 
dollar loan and he said that you told him he shouldn’t have 
done it; did you ever have such a conversation? 

A No, the meeting never took place. 

q Did you ever notice whether Condon or Denisch 

gave any sudden — any display of sudden wealth? 

A No, not to my — (the witness coughed). Excuse me. 

Not to my knowledge. 

q Do you recall when you were arrested? 

A Yes, July 19, 1972. 
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BY MR. KLEIN: 

q Bid you ride in a car the day of your arrest 

did you ride in a car with Detective Rooney? 

A Yes, I did. 

q Where were you going ? 

A To the FBI headquarters at 201 East 69th Street, here 

in Manhattan. 

Q Where were you coming from? 

A From my apartment. 

q You were under arrest? 

A Correct. 

Q Did you have a conversation with Officer Rooney 

in the car? 

A Yes, I did — well, he started the conversation 

q What did he say? 

A He told me that he had a message, a special message 

for me from Assistant United States Attorney Peter Schlam, 
and the gist of the message was, as I recall, that as a 
police offioer I don't — you don't belong with these people, 
you are a nloe guy, have a very good reputation, help us, 
get on our team and we can assure you that you will never 

see the inside of a Jail cell. 

Q Did you tell him anything, did you say anything 

to him? 
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A I said I still didn’t understand what I wa3 being; 

charged with or under what circumstances I was being arrested 
Q And now then, did you have a conversation with 

the FBI with another law enforcement officer, Mr. Berry? 

A I met Mr. Berry at the FBI building and — 

MR. KLEIN: I ask if Mr. Berry is in Court, 

I saw him earlier. 

MR. RYAN: No, he is not. 

q Did you have a conversation with Mr. Berry at 

the FBI building? 

A With Mr. Berry and Special Agent Small who were at 

my apartment when I was arrested or who arrested me. 
q Is Mr. Berry a Special Agent? 

A Yes. 

q What did Mr. Berry say? 

MR.RYAN: Just a moment; where did that 

conversation take place? 

THE WITNESS: At the FBI building in 

Manhattan. 

q What was that conversation? 

A Specifically Agent Small, who was Mr. Berry's partner 

told me that Peter Schlam, the United States Attorney whom 
they referred to in the car. Detective Rooney had spoken 
about in the oar, wanted to talk to me, would I be willing 
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to talk to Mr. Schlam over the telephone. 

So I said, "Yes, of course." I wanted to pet more 
Information as to what this was all about — 

Q And then did — did they put in a call for you 

to Mr. Schlam? 

A Yes. Well, the telephone — I was told that Mr. Schlam 

was on the telephone and he wanted to talk to me. 

Q Did you have a conversation with this Mr. Schlam 

A Yes, I did. 

Q And he was the Assistant United States Attorney 

in charge of this case? 

A Right. 

Q What did he say to you and what did you 3ay to 

him? 

A He told me that, "Bob, you are a police officer, you 

have an excellent reputation, you don't belong with these 
other people that you were arrested with," and he can insure 
that I would receive a suspended sentence if I gave them 
full cooperation and he put these other people in Jail where 
they belonged, so he said. 

(Continued on next page.) 
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DIRECT EXAMINATION 
BY MR. KLEIN (Cont'd)s 

Q In other words, you could have gotten the same 

deal as Denisch and Condon if you got on the stand and 
testified the way they did? 

A That's correct — according to Mr. Schlam, yes. 

Q Did you accept that offer? 

A I asked Mr. Schlam — after he stated it, I said, 

"Mr. Schlam, would you please tell me what this is all 
about? What I'm being charged and under what circumstances, 

how am I being arrested?" 

He said, "You know what it's all about. You 
conspired with these other people to burglarize the 
Manufacturers Hanover Trust on Northern Boulevard and 

/ 

that you were implicated — Denisch implicated you into it 
and the only way you could help yourself is to testify 
for the Government; in, return the Government would make 
sure that youwill never see the inside cf a jail cell." 

Q What did you say to him? 

A I said, "At this point my head is in such confusion 

and everything, I can't even say anything except I don t 
know what it's all about and I have to wait and see when 
I get an attorney before I can talk to you any more." 

He called you; is that right? 
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A That's correct. 

Q And you were advised by Special Agent Small 

that he wanted to talk to you? 

A I was told by Agent Small that Mr. Schlam wanted 

to talk to me and would I consent to talk to him which I 
said that I would. 

Q Did he ask you if you had been advised of your 

Miranda rights? 

A Who is that? 

Q Schlam. 

A No. The topic was not part of the conversation at 

all. 

Q Did you tell him that you had been advised 

of your Miranda rights? 

f 

A The topic did not come up at all. 

Q Did you ever make a statement to him that 

the advice was unnecessary because you were a policeman 
and you knewvhat your rights were? 

A No, never said that. 

Q Did you ever ask him what he would be willing 

to offer you in return for your cooperation? 

A NO. 

Q Did he ever tell you that you would have to 

plead guilty to one count of the indictment? 






/(>{ & 


Bollella - direct 


2819 


A Not specifically. I recall him saying that you 

could get consideration — you would got a suspended sentenct 
it wasn't clear to what counts I would have to plead guilty 
to. He just specifically — "We can make sure that you 
would get a suspended sentence." 


Now, do you recall the date that you were 


arraigned? 


A It was the same date — about 4:00 o'clock in the 

afternoon of July 19th. 


Did an attorney appear for you at the 


arraignment? 


Yes. 


And you pleaded not guilty? 


Correct. 


Yes. 


And you were held in bail? 


And then — who was that attorney? 


table. 


Mr. Gustave Newman who is sitting at the defense 


Mr. Newman did this as an accomodation until 


you could retain counsel of your own choice? 


Correct. 


Then did you then retain counsel of your own 


choice? 


Yes. 
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q What's the name of that lawyer? 

A Mr. Raymond G. LaVelle. 

q Where is his office located? 

A No. 1 East Old Country Road, Carl Place, Long 

Island, New York. 

q Do you know if Mr. LaVelle communicated that 

fact to the U. S. attorney's office? 

A Yes. 

MR. RYAN* Objection, unless he was 
present. 

q Were you there when he called? 

A No, I was not. 

q Did Mr. LaVelle tell you that he called? 

A Yes, he stated — 

/ 

MR. RYAN* Objection. 

MR. KLEIN: We have a statement on the 
question of possible waiver. He was represented 

by counsel at all times. 

MR. RYAN* We don't have the date, number 

one, and number two, I object to ~ 

THE COURT* On the basis that it is not 
being offered to prove the truth of what occurred 
but merely the state of this witness's mind wich 
respect to whatever after that happened, I will 
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permit it. 


I do think that you ought to bring out 
some details as to the time and so forth. 


BY MR. KLEIN: 

q How long after you were indicted did you 

go to see Mr. LaVelle? 

A I called hi* two days after I was arrested which 

would be the 21st. I bade an appointment for the 
following Monday which would have been about the 24th of 


July. 


q Then did you see him? 

Yes, at his office at Carl Place, Long Island. 


Then did you see him again after that -- did 


you retain him? 


At that point I did. 


Yes. 


To represent you in this case? 

Did you see him again after that? 


Yes, I saw him towards the end of that week or the 


following week. 


q Did you pay him some money as a retainer? 

A Yes. 

q DO you know whether or not he then — is it 

your knowledge that he filed a notice of retainer in place 


I 
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of Mr. Newman? 

A Correct. 

Q At all times it was your understanding that 

you were represented by counsel? 

A From the time I first visited him that Monday and 

he stated that he would accept the case and if any law 
enforcement officers would get in touch with me, he was 
my attorney and if I had any questions not to fail to call 
him. 

MR. KLEIN: May I ask for docket entries 
indicating — I may have it here. 

Mr. Ryan, do you have a copy of the docket 
entries indicating the notice of appearance by 
Mr. Newman and also by Mr. LaVelle — 

f 

(Continued on next page.) 
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BY HR. KLEIN: (Cont.) 

HR. NEWMAN: I never filed a notice. 

Your Honor asked me if T would appear because 
it was late in the day. 

THE COURT: That’s correct. If you 
wish me to I will instruct the Clerk to have 
the docket sheet brought up. 

MR.*KLEIN: Together with the notice of 
appearance from Mr. LaVelle. 

MR. LEWIS: That sould be in the file. 

THE COURT: Call the Clerk and get the 

file. 

MR. RYAN: Counsel has a copy and I am 
willing to look at it to save time. 

(Document handed to counsel.) 

THE COURT: Is it complete? 

MR. RYAN: No, it is not. This was a 
superseding matter. 

MR. KLEIN: Mr. LaVelle gave me an unsigned 
copy of what appears to be a notice of appearance. 
MR. RYAN: I recognize that. 

BY MR. KLEIN: 


> 
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either Ment Small or Agent Derry two or throe -.rooks later? 

A v es , T do. 

o '’ho called vou? 

A The first one on the phone was Special Aaent s-all 

and I recoanized the voice. He told m that, "A couple of 
weeks aeo we roallv could have used your help -- without 
you the case could have been lost. Tow, we have Demis 
Condon in our hip pocket. We don't need you any longer. 

"Tf vou want to hole yourself, join the teen and you 
could save voxirself a lot of tine in jail. Vou are a cop, 

you don't beIona in jail." 

o What was that on the phone? 

A Special Agent Snail. 

O what did you say? 

A I was amazed. T said, "If you have Dennis cooperatin< 

with you, I am sure he told you the truth that I am not 
involved and I know nothing of this. 

He 3 aid, "That's not what Dennis says. He outs 
you right in the riddle of i t." 

And T said I couldn't believe it. 
o Thereafter, did you contact your attorney? 

A Durina the same conversation Aaent Berry also not 

to the phone — apparently it was an extension and he said 
basically the same thine: v 0 uare a copy, you have a good 
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family, you don't belong to this ness — save vournelf, wo 
don't need you but you could help yourself -- you could do 
a lot more to help yourself than you could — would be to 
us — come on down, join the team. 

I said I couldn't do it, it’s impossible — he said, 
"If you want to get in touch with us you know where we are 
at, leave a message and we will get back to you." 

I ended the conversation at that point -- I said I 
couldn't do it and ended the conversation. 


Did you communicate with your attorney 


after that? 


A Immedidately afterwards, I called ny lawyer's office--! 

Q Who is that, Mr. LaVelle? 

A Yes, and I explained to him the gist of the conver¬ 

sation I had with the two FBI agents — he asked me, "Dennis 
is a friend of yours. Would it bo possible -*-or him to do 
something like that to put you in the middle of it?" 

I said,"Impossible, we are good friends, I never 
had anything to do with it," and I said, "I am sure ho 
woudln't use me to buy himself out of it." 

I didn't think he would do it to me. 

0 Did he give you any advice? 

A He told me if they did call again just that he would 
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listen to what they have to say. 
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Dif. you get another call from either r-ecial 


Agent Fcrrv or Frail? 


Yes. 


Yes? 


noon . 


After the weekend — T believe that was Friday aftor- 
On a 'Tuesday morning T got a call fror .pedal 


Agent Ferry. 


MF RY.VJ: Fxcuso re, could we have the 


date, please, if possible? 

mirr t T would say the first call 

care approximately two weeks after I was arrested- 
two, two and a half weeks and the second call 
care about four or five days thereafter. 


BY MR. KLF.IN: 


You were arrested on July 1*1? 


c, 0 this would be sorotir.e around the end of 


July, beginning of August, somewheros? 

A T..would say the beginning of August. 


Beginning of August? 


Correct. 


All right, you say you got another call from 


- 1 believe it was a Tuesday 
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rgent Berry? 

A Right, on a Tucsdav - 
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norninn about four days after the first call and Anent Berry' 
said, "This i 3 Agent Berry, this is nick Berrv. Bow ar e 
you doing? Listen, we got Dennis Condon out here — you want 
to talk to him? Why don't you cone down? You arc facing 
a lot of tire over here, Bob. You are a smart guy, you 
ought to know to pick the rioht tear. Dennis will only 
bo here for a short tine so you better hustle on down here. 

0 Did he tell youto bring anyone with you? 

A *To, he said, "Hurry up, cone down by yourself — you 

know where we are at, at the U. .3. Attorney’s Office in this 


buildinct." 


When you got the first call from, both Agents 


Herry find Brail, were you upset? 


Yes. 


Were you still upset when you cot the second 


call? 


A The second call shook no up more than the first call. 

The first call I didn't believe that Dennis would implicate 

me in this particular mess. 

"The man happens to be here for a snort while. 


come down. 


(Continued next page.) 
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Q Did you panic? 

Yes, I ran right down. I couldn't believe that this 
happening# that this man would put roe into this thing. 
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Q Where did you come to? 

A The United States Attorney's office in this building. 

I believe on the fifth floor. 

Q Who did you see? 

A When I first walked in I saw Assistant United States 

Attorney Peter Schiam and — 

Q Did he greet you? 

A He just said hello and I said hello# and he passed me 

by and walked out of the office. 

Q Then who did you see? 

A Then I saw Special Agent Berry. 

Q Did Agent Berry do anything about your person? 

A Yes, he said that Dennis was in the next roo: from 

where we were and he frisked me, and frisked me in a funny 
manner. 

Q You are familiar with frisking? 

A Yes, sir. 

Q It's a search for weapons? 

A Yes. 

Q And there are certain procedures? 

A Yes, pat down the sides, the body, the groin area, the 


sides of the legs 
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Q Did Agent Berry go beyond the normal frisk? 

A In addition to the normal area for search of weapons, 

ha also patted my chest area, the back of my neck and the 
small of ray back from the top of the neck to the small of 
the back. 

Q Did you call this to his attention? 

A I said "What are you doing this for?", so he turned 

around and says "Well, you never can be sure." 

I believe I said, "What are you looking for, a 
miniphone"—which is a small recording device — and he turned 
around, "Well, wo can't be too careful." 

Q What happened after he frisked you — did he 

find anything when he frisked you? 

A No. 

Q What happened after he frisked you? 

A He brought me into a small room adjacent to the office 

that we were in. I saw Dennis Condon sitting at his desk with 
his feet up on the desk. 

Q Let me take you back a moment. 

In coming down to this building, in response to the 
two telephone calls that you got from Agent Small and Berry— 
and Agent Berry, did you ever intend to waive the presence of 
your attorney? 

A NO. 
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Q When you came, did you feel it was a threat to 

you? 

A He told me I was facing twenty years, and I'd better 

get down here — Dennis will only bo here for a little 
while to talk to him. 

Q Inhere is your attorney's office? 

A Carle Place, right near Mineola in Nassau County., 

Q What happened after you were frisked? 

A He took me into the smaller office, in which I saw 

Dennis Condon leaning back in a swivel chair with his feet 
on the desk. I entered the room and said "Hello, Dennis, 
how are you"? 

And he turned around, put his elbows on the desk and 

I 

said, "Hello, sweetheart." 

Q Where was Ajent Berry? 

A Right behind me. 

Q What conversation took place at that time? 

A It was a very small room, and Agent Berry said, "If you 

want to talk here, fine, if you don't, we can go across the 
hallway, there is a larger room — a conference room, where 
you would be more comfortable." 

Q You went across the hall to the larger room? 

A Correct. 


Q 


Who was in the room? 
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The room was empty. Myself, Dennis Condon and Agent 


Berry entered. 


room? 


Was there a conversation that took place in th 


Agent Berry excused himself, went out and closed the 


door and Dennis started talking to me —• correction, I startec 
the conversation with Dennis. 

Q What did you Fay and what did he say? 

A I asked Dennis — I said, "Dennis, what is this all 

about? Do you know anything about this?" 


head.” 


So he says, "Well, I'm in a jackpot ~ I'm in over ray 


I said, "Dennis, are you involved wich banks as they 


say you are"? 

/ 

He said, "Yes, me and Bobby Denisch teamed up. We 
thought we had a sure thing and it fizzled." 

I said, "Dennis, you know better them anybody else 
that I had no knowledge of this and I had nothing to do with 
this. Why are you implicating me in this?" 

He said, "Well, the United States Attorney got me over 
a barrel, emd as you know" —• he said, "I never filed an income 
tax from the time I started working up until now. They are 
holding that over my head and several other matters that I 
was involved with. If I don't opoperate and don't do what the; 
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tell me to do, I'm going to go away for a long, long time andj 

I don't like to go away." 

Q What else was said? 

« 

A So I turned around and I said, "Dennis, how could you 

involve me and use me to get you out of your problems? What 
did I ever do to deserve this? I was the only one that ever 
loaned you money when you needed noney, the only one I ever 
loaned my car to, and even when you were stuck in England 
and you had no other recourse, you called me and asked me to 
bail you out, and I sent you a money order for three hundred 
dollars. What did I ever do to you that you should do this 
to me?" 

He said, "Don't take it personally, some things happei 
the way they happen. I’m in a jackpot, and I have to do whai 

the Government tells me to do. 

So I turned around to him and said, "Dennis, you even 
admitted to Ellen that I had nothing to do with it — you an 
Bobby Denisch were involved with this I had nothing to do 
with it. I had no knowledge of it and anybody that knows mo 
knows I wouldn't be involved with it, if I thought it was 
illegal or any shenanigans going on. Youknow my reputation 
and the people I work with think of me, and how I operate." 

He said, "I know that, but I'm in a jackpot, and I n« 
all the help they can give me. I don't want to go to jail. 
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I have a lot of things hanging over my head." 

So I turned around to him and I says, "Now, Dennis, 
again I repeat to you, you said to Ellen who you think 
a lot of — you know it to be a fact — if and when I go to 
trial, she will testify to that effect, and I know the 
people I work with will come forward and tell the Judge and 

jury what kind of person I am, and I couldn't get involved 

f 

with something of this nature." 

He said, "Well, the Government feels they think they 
have a good case with me and Bobby Denisch, but if you came 
along and joined the team, there would be no doubt of the 
outcome that everybody else would qo to jail for a long perioc 
of time, and that's the aim of the ballgame. Get on the 
team with us now, or I'll have to testify against you." 

At that point, he said that he had not yet testified 
in front of the Grand Jury, so that it was depending on our 
conversation, what he would testify to, whether he would 
put me into it or not. So I told him I was dumbfounded, that 
a friend who I pal'd around with for the last couple of 
year8, who I helped out, would turn around and use me to get 
out of his problems, as a scapegoat. 

I said, "Dennis, you know I had nothing to do with 
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He leaned back, "I can't help myself, ~ don't take it 









Bollella-direct 


2834 


personal, I just have to help myself." 

Q Did you tell him whether you would testify or 

could testify? 

A I said, "Certainly, Dennis, I can't implicate anyone 

that I know for a fact had nothing to do with it. I know I 
had nothing to do with it and I am going to go to court and 
testify and let the chips fall where they may." 

Q Did there come a time that day, when Agent Berr} 

came back into the conversation? 

A Yes, I believe one time he came into the room during 

our conversation — he called Dennis Condon outside of the 
room, spoke to him for a — briefly — a minute or two, and 
Dennis came back into the room and sat down and resumed the 
conversation. 

f 

Then, a little later, I asked Agent Berry — Agent Berr 
came back into the room and I asked if I could be excused — 
matters of personal necessity. I went out of the room, went 
to the bathroom, came back and Agent Berry sat for the duratic 
of the conversation, which lasted maybe another fifteen, twent 
minutes. 

Q Did Agent Berry say anything to you? 

A He joined in with Dennis, ' "the Government is a 

big ball team, they have a lot of money and they could help 
you out. It's foolish to go against the tide. With both 
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witnesses testifying, I would think as well as the other 
defendants", and it was their opinion it was needless on 
ray part — of all the people I should cooperate with the 
Government according to my background. 

I turned to Special Agent Berry that I 
couldn't do it. I knew it was a lie and I couldn't testify 
against people and implicate myself to just help the 
Government out. 

(Continued on next page.) 
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2 Q During the conversation with Condon# did he 

3 indicate that he was working on behalf of the Government at 

4 that time as a Government agent? 

5 i A He said at that time he was arrested, he thought about 

6 it in the cells downstairs and he had a conversation on the 

7 j day he was arrested with Mr. Schlam and indicated that he 
® wanted to co-operate. 

9 Q Did he indicate to you that it was part of his 

10 bargain to try and convince you to testify for the Government 

| in the same manner he was testifying? 

12 * a Yes, he went further and said it was his idea to call 

13 ! me down and he told Mr. Schlam that I would be a likely 

14 i candidate to co-operate and help the Government out in this 


15 instance. 


During the course of this conversation, did 


17 you in addition to proclaiming your innocence — did you tell 

18 Mr* Condon — did you disclose to Mr. Condon your defenses 

f 

19 in this case? 


20 I A 


With respect to that I told him that I would go to 


21 jail — 


MR. RYAN: Excuse me. 

Could you fix when this was? 

MR. KLEIN: What time during the date? 
MR. RYAN: When in relation to the 
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events is he saying this conversation took 
place? 
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MR. KLEIN: During the conversation 
with Mr. Condon in this building here. 

MR. RYAN: No, I mean was this in the 
small office, later in the big conference room? 

Was it with Mr. Berry present, when was it, 
please. 

Q All right, when you disclosed your defenses to .. 

Mr. Condon, was it in the big office and who was present or 
the small office? 

A When — rather, we stayed in the small office for a 

short period of time — not even a minute or two. Went to 

the larger office, the conference room and stayed there for 

/ 

? 

the entire duration of the conversation. 

Q Was Mr. Berry present or not when you disclosed 

your defenses to Mr. Condon or were you alone? 

I 

A Just myself and Dennis. Mr. Berry was out of the 

rooPA. 

Q What was your answer, did you disclose your 

defenses in this case to Mr. Condon? 

A As it turned out, yes I did. 

MR. RYAN: May we have the exact conver¬ 
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sation,, please? 
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MR. KLEIN: Yes, surely. 

What did you tell Mr. Condon in disclosing your 


defenses? 


A I repeated to him that he had told my girlfriend, 

Ellen Preston, that ho and Bob Deniech were involved vrtn 

banks and to her ho admitted I had nothing to do with it and 

she would come forward and state that at my trial, if end 

When we went to trial. I also stated that my reputation 

with the police department, which I cultivated for nine 

years, was above reproach and my assignment in the police 

department - that of the Chief Inspector's confidential 

investigating Unit - that I was held in high regard and 

I couldn't have gotten that job if my integrity or personal 

honesty at the time was in doubt. 

q Did you tell him about the loan, that you had 

a receipt for the loan? 

A yes, I mentioned I was the only friend that loaned 

you money when you were in jams and when you got in a big 
jam in England, that you were stranded, that I loaned you 


$300. 


Did you tell him that you didn't know most 


of the other defendants here? 

A i said with the exception of Sonny Montello I didn't 

even know the other people involved in thi. case, let alone 
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had conspired with them or met with them or had any dealings 
with them at all. 

Q After that conference, where you ended up 

telling Mr. Berry and Mr. Condon that you couldn't do it, 
you couldn't testify because it wouldn't be true ~ whatever 
you said, did you have a conference with any other law 
enforcement agents? 

A About a week after that I had a conversation — I 

had a phone call from Detective Rooney. 

MR. KLEIN: Your Honor, at this time 
I ask that Mr. Rosa be excused from the court¬ 
room. 


(Detective Samuel Rosa leaves courtroom.) 

Q Yes. 

A Detective Rooney called me up and sail — our con¬ 

versation was, "Hi, this is Detective Rooney. How's every¬ 
thing — how's everything going? How did you feel?" 

He said, "I'd like to talk to you — I’d like you to 
come down and we'd like to talk to you." 

I said, "Fine. What precinct are you at — where's 
your office located at?" 

So he turned around and said, "I don't want to meet 
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you at the precinct or headquarters or anything — why don't 
I meet you on the outside, a coffee shop or a diner somewhere? 
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So I says, "Well, that would be all right. Where do 


you want me to meet you?' 


He said, "Do you know Sheepshead Bay in Brooklyn?' 


I said, "Yes, I do. 


He gave me the location of a place called the Flame 


Steak House or Restaurant — I think it was a restaurant or 


Blue Flame — it was a hamburger and steak place. 


He said, "Would you meet me down there, I'd like to 


talk to you." 


So I said, "If you think it's better I'll meet you ther« 


I met him at this place on Avenue U and Garrison — 


Who was present? 


Detective Rooney and Detective Rosa. 


Did you have a conversation then? 


Yes, they sat down and said, "Have a cup of coffee. 


How was I doing -*■ fine — pretty good, 


Then he asked me, "Has the FBI been talking to you 


lately?' 


I said, "Outside of two weeks ago, they haven't. 


"We don't like them guys either that much at all. They 


keep us in the dark too much and we don't like to deal 


with them. We wanted to talk to you as cop to cop. 


I said, "Fine. What'a on your mind?' 


So Detective Rooney says, "Look to be very honest 


with you, unlike the FBI we need your help very, very badly 
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on this and other natters. 

He didn’t specify what. 

"We need your help. If you could co-operate and 
testify, I could almost guarantee we'd go right up the line, 
including to the trial commissioner and make sure that you 
got your job back and you would have no more problems with 
the Federal authorities. We'd go to bat with you to the 
United States Attorney, right up to the Federal Judge in 
your case and we could almost guarantee that you would come 
back to the job." 

That meaning regain my position with the police 


department, 


Right. 


Reinstated? 


What did you say? 


A So I says, "Detective Rooney and Detective Rosa, I 

don't know anything about what I am being charged with in 
this particular instance, let alone other things that you 
haven't even specified." 

I says, "Anything that I would have to say in this 
case would have to be a lie. I know nothing about it. I 
don't even know the other defendants involved in the case. 

He turned around and said, "You have a terrific 
reputation, we can't believe that you could get involved with 
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A Yea, I told him whatever you may think, this is still 

an allegation and I will have an opportunity to answer this 

in court and I will plead my innocence. 

q Did you tell them you could not do what they 

requested? 

A Yes. I repeated it two or three times. 

I knew little enough of what I was being charged with 
and I couldn't testify to something I knew to be a lie. 

0 Mr. Bollella, don't you know that if you 

testified like Denisch and Condon did you would not be here 
as a defendant facing twenty-five years? 


Yes. 


And you still came to court to take your 


position as a defendant^ 
A Yes, I did. 


MR. KLEIN: You may inquire, Mr. Ryan. 


recross-examination 
BY MR. RYAN: 

Q In that conversation at the Blue Flame did 

Detective Rooney say to you, if you are innocent give us a 
lead and we will investigate it for you? 
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He said nothing like that? 
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No words to that effect? 


Not that I recall. 


Did you call your lawyer Lavelle when 


> • * / 

Detective Rooney called you for that interview at the Blue 


Flame? 


Yea. * . > 


Did you call him before you went to the Blue 


Flame? 


Yes. 


What did your lawyer tell you? 


He wasn't at the office. 


Did you tell Detective Rooney I am not talking 


to any law-enforcement officers. My lawyer tello me I should 


not talk to law-enforcement officers without his consent, f 


I believe I said aomatning to that effect. 


What did you tell him? 


I don't recall. I recall mentioning to him I did have 


a lawyer and that he was surprised about the conversation 


with the FBI at the United States Attorney's Office. 


When Detective Rooney called you for the 


appointment at the Blue Flame did you tell him I am not talkin 


to any law-enforcement officers without my lawyer present? 


He said I want to talk to you, cop to cop. 
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0 Did you tell him I am not going to have any 

conversation with you cop to cop without my lawyer present? 
A I don't recall. 

0 Did you tell him that you are being framed by 


Dennis Condon? 


Not over the telephone. 

0 • Did you tell him that at the Blue Flame? 




Yes. 


0 i ' Did you tell him that you believed Dennis 


Condon was framing you? 


u ' 


Yes. 


framing you? 


Did you tell him that Robert Denisch is also 


A Yes, The only reason I am in this case is because of 

f 

the testimony of Condon and Denisch. 

0 Did you tell him that testimony is false as to 


my involvement? 


Yes. 


Yes. 


All at the Blue Flame? 


0 When you were in the United States Attorney's 

Office, or rather before you got to the United States 
Attorney’s Office and you received a phone call, it was 
either Agent Berry or Agent Small? 

A Agent Berry called me prior to coming down here. 


J 




4 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Iftk 

Bollella-recrosa 2845 

0 Did you tell Agent Berry that I am not coming 

to any United States Attorney's Office for any conversations> 
unless my lawyer is present with me? 

A No. 

0 And Agent Berry told you in that conversation 

that Dennis Condon won't be here, so you'd better hurry down! 

A You'd better hurry down. You are facing twenty years 

and do yourself a favor, he said. He won't be here for long. 
Hurry up down. 

0 Did you tell Agent Berry I don't care what you: 

t ' i : * 

J 1 

hurry is I am not coining down there without my lawyer present? 

V 

A No. 

\ 4 ' V 

0 You knew at that time that Dennis Condon was 

framing you, didn't you. 

i 

A I didn't know that. , 

Q You were named in an indictment returned by 

the Grand Jury before you went to the United States Attorney's 
Office? 

A And I was told Robert Denisch's testimony was the 

basis of that. 

0 Did you tell the United States Attorney you 

were not coming down because Denisch is framing me? 

i 

A NO. 
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You knew that Denisch was the source of the 
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evidence for that indictment against you? 

A That is correct. 

0 Did you toll Agent Derry you were not coning 

down because you have witnesses framing me? 


A No. 


How long have you been in the police department? 


Seven years. 


0 Have you ever testified in court during your 

time about the police department? 

A Many times. 

0 Where do you live, sir? 

A Manhattan. 

< 0 " Mr.Lavelle has an office where? 

' * t’r • f 

4 » 

A In Carle Place, Nassau County. 

,0 ■ How did it cone anout that you retained a ! 

* ♦ * * 

lawyer in Carle Place? 

A Through a mutual friend. 

0 . Who was the mutual friend? 

MR. KLEINt Objection, your Honor. 

THE COURTt Overruled. 

0 Who was the mutual friend? 

A As I recall, it was somebody — my mother is 

politically involved in the Republican Party, and it was one 
of her friends who recommended, a good criminal lawyer. 
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THE COURTi I will deny it. 

BY MR. RYANi 

Q When you were in the conference room with 

Dennis Condon alone. as I understand your testimony, you 
kept asking Dennis Condon. "Why are you implicating me"? 

A That's correct. 

Q You testified you asked that about four 

times? 

4 , 

4 ; V 

A Maybo more. f • 

' ’ i 

• % K 'V 

Q Did you ever ask him; "Why are you implicating 

these other people, too"? , 

A It wasn't my concern. My concern was why I was 

indicted and why I was being charged with the crime. 

Q You were charged with conspiring with 

T 

these other defendants? 

A I told him with the exception of one or two of 

the defendants. I didn't know these people. 

Q Did you ask Condon *Why are you framing the 

other people I'm supposed to be conspiring with"? 

A I asked him why he was framing me. 

Q Did you ask him why he was testifying against 

the other defendants? 

A No. I asked him why me. 

Q You did not ask him one question about why 
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he was testifying about the other people you're alleged 

to have conspired with? 

A No, I did not. 

Q Did you also testify that at the meeting 

with Condon, Condon told you he hadn't testified in the 
Grand Jury? 

A At that point he told me pending the outcome of the 

conversation with myself, he was going to testify to the 
Grand Jury. 

Q Did he say anything about whether ha would 

implicate you in a Grand Jury proceeding? 

A He told me pending the outcome of the conversation 

v * 

T «' * 

A > , • . » 

he had with erne, he was going to testify to the Grand Jury. 

Q Did you understand Dennis Condon to b% 

tolling you if you did the right thing you would lnot be 
implicated in the burglary? 

A He stated if I became a Government witness as he 

decided to become, that I would not face a jail term at 
all. 

Q Did he say anything about what he could 

testify to? 

A all he said, "Do what I'm doing. We will tell you 

what to say." 

C Condon said he would tell you what to say? 
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"Wo," meaning he and the Government. 


When Condon told you that "We will tell you 


what to say" — 


MR. KLEINs Will you instruct the U. S. 


attorney to look at the witness instead of 


fawning upon the Jury? 


THE COURT: I appreciate your efforts to 


help things. 


Mr. Ryan, try to focus on the witness. 

I would suggest that we have no more interruption 


unless they have mor substance than that. 


MR. RYAN: Would you read the last 


question back? 


(Question read.) 


BY MR. RYAN: 


When Dennis Condon told you, "We will tell 


you waht to say," what did you say to Dennis Condon? 


I said nobody has to tell me what to say. I know 


I did nothing and I have nothing to fear to go to trial 


Did you ask him who is "we"? 


He told me "We, me and the U. S. attorney will 


tell you what to say. 


q If you followed that, according to your 

testimony, they would have been asking you to commit perjui 
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a crime? 

A Right. 

Q Did you say to Condon, "I'm not going to 

commit puerjury for anybody"? 

A I told him I won't lie. I had nothing to do with 

this and the facts will come to bear at the trial. I 
won't cooperate with him or anybody else, I told him. 

Q Did you cry during this conference? 

A No. 

Q At any time in the U. S. attorney's office? 

A No. 

Q When Condon told you he hadn’t testified in 

the Grand Jury yet and it was pending this hearing, do 
you know whether or not Condon had implicated you? 

T 

A In what respect? 

Q At the time you met with Dennis Condon, are 

you telling us he hadn't implicated you? 

A He told me he had :fully intended to, but ponding 

> . . . . H * * 

I . i 

the outcome of this conversation that he was going to testify 
shortly and that he would implicate me depending on how 

i ; / ’ ■* ' ' • 

> <• » 

the outcome of the conversation was. 

Q It was your understanding he hadn't implicated 

you at this point? 

A From what he said, yes. 
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arrested he swore under oath that you participated in this 
conspiracy and burglary? 

MR. NEWMAN: I object. There is no 
such testimony. 

TII2 COURT: What do you mean by swearing 
under oath? Do you mean that — 

MR. RYAN: Yes. 

Q Don't you know that he swore under oath? 

A No. Up to the time he told me he was going to 

implicate me, if I didn't cooperate he would have to implicate 
me if I didn't want to go along with the Government — 
just a minute. 

Up until the time I met him face to face, I didn't 
know for a fact he had considered or become a Government 


witness. 


You learned after that that he had implicated 


you under oath? 

A Only at this time he said at the time he was 

i arrested he decided to be a Government witness. 

MR. LEWIS: You asked him whether he swore 

- 

under oath — 

> THE COURT* Mr. Ryan said he could establish 

$., v •• * % v... . - • '' •*" 

that. Is that correct, Mr. Ryan? 
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MR. RYAN: In the materials furnished in 
the 3500. 

MR. LEWIS: Under 3500 statement made to 
an FBI agent? 

MR. RYAN: Let me get it. 

THE COURT: Is there something under 


oath sworn by? 

MR. RYAN: Yes, let me get it. 

Mark this, please, four-page report. 
Government's Exhibit, dated July 19, 1972. 

THE CLERK: Five-page document marked for 
identification as Government's Exhibit 11. 

(So marked.) 

. THE COURT: What is the number? 

THE CLERK: 11. 


BY MR. RYAN t 

Q Look at Government's Exhibit 11 and tell us 

whether or not you have seen that before, Mr. Bollella? 

A This report I don't believe I've ever seen. 

MR. LEWIS: May we have a side bar discussion, 
your Honor? I think it's important. 

THE COURT: All right, come up here. 

'MR. RYAN: May I have the document, please? 

/ (The following took place at side bar, out 
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of the hearing of the Jury.) 

MR. NEWMANi May I see the report? 

THE COURT: Yes. 

MR. NEWMAN: That's not sworn bo, your 

Honor. 

THE COURT: Mr. Ryan, this isn't a sworn 
statement. 

MR. RYAN: This is a reproduction of the 

end: "Witnessed by." 

„ true and correct. 

MR. HOCHHEISER: "Witnessed by" is not 

sworn.. 

THE COURT: It isn't sworn under oath. 

MR. RYAN: We will have to get the original. 

f 

My impression is it was sworn under oath. 

MR. LEWIS: You are familiar with FBI reports 
THE COURT: It would be unusual to have It 
sworn under oath, but I don't know what happened. 

If there is an original that says he was sworn 
that would qualify it, otherwise we will have to 
explain to the Jury it seems to me that it is 
not a sworn statement. 

MR. RYAN: Based on what I am reading, I 
think I made an error in saying it was sworn but 
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he did implicate Bollella which is the whole 
thrust of the meeting. 

THE COURT: This is prior to the meeting? 

MR. RYAN: Yes. This was furnished before 
the trial began. 

MR. LEWIS: He can't use this statement 
to say Bollella was implicated by Condon. 

(Continued on next page.) 
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RECROSS-EXAMINATION 

BY MR. RYAN: (Cont.) 

' * \ 

(Side bar discussion, continued.) 

THE COURT: I understand that. 

MR. NEV7MAN: T move for the withdrawal 
of a juror and declaration of mistrial on two 
grounds: One, the revelation in the presence 

of the jury of the delivery of 3500 material, 

* 

which is specifically prohibited by a whole 
series of Second Circuit cases; secondly, the 
misrepresentation to this jury,which in my 
judgment couldn’t be cured, that this is a 
sworn statement which carries with it such 
tremendous import that can't be cured by a 
later explanation.- 

I think it was prosecutorial misconduct 
and calls for a mistrial. 

MR. HOCHHEISER: The question was asked 
with some emotion attached to it as opposed to 
a calm question. 

THE COURT: The defense asked questions 
with emotion, too. 

MR. NEWMAN: I am not going into the 


25 


emotion part. 
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respect to the first part of your motion; Do 
you say in spite of the fact what counsel 
says, that it becomes a mortal sin if you call 
it 3500 material? I can’t believe that. T 
deny that. 

MR. NFWMAN: In effect by Mr. Ryan's 
statement that it was a sworn statement, I 

7 

think what he did was make himself a witness 
in this case and put the credibility and veracity 
of the U. 5. Attorney's Office behind that state¬ 
ment. I add that to the ground for the declara¬ 
tion of a mistrial. 

< MR. KLEIN: This statement is made by an 

agent. 

MR. RYAN; It is a signed statement in 
his own handwriting. I will get the agent. 

MR. LEWIS; May I say the words "under 

oath" should — 

THE COURT; I am going to require 
Mr. Ryan — 

MR. LE1VIS; Just a>minute. I want to 
say, when you say a sworn statement under oath, 
it mean8 an acknowledgement. There is a 
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dif ft rence between that and a notary stamp also. 

THE COURT: I deny the motion. 

MR. FISCHETTI: I just join in the motions 
generally. 

(In the nearing of the jury.) 
RECROSS-EXAMINATION 

BY MR. RYAN: (Cont.) ' 

V . * 

0 Exhibit 11, that's not a statement under oath 

by Dennis Condon, is it? 

A From what I can see 

MR. LEWIS: You explain it to the jury, 
your Honor. 

THE COURT: Yes. Mr. Ryan, the prosecutor, 
made a mistake when he referred to a statement 
under oath. The statement he is showing the 
witness is not under oath. It is a statement 
signed by Condon and was witnessed by one or 
two FBI agents at the time it was taken. 

It was not a sworn statement. He was 
not «w«n to tel"the truth. To that extent, I 
ask you to erase from your minds and do the 
best you can because it is difficult to erase 
from the mind. .1 recognize that. But I am 
asking you to try to disregard entirely such a 
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statement made by this prosecutor and I ask 
Mr. Ryan to please bo more careful because it 
is important in a trial that the Government 
not create false impressions in the minds of 
jurors. 

MR. RYAN: There was no intention to 
create a false impression. 

THE COURT* I am not investigating 
your intentions. I am commenting on your con¬ 
duct. 

BY MR. RYAN* 

Q Is it a fact that Condon implicated you in 

a signed statement on the day he was arrested? 

MR. LEWIS* I object to this. 

t 

MR. KLEIN: I object. 

THE COURT* The question is did you know 
that, MR. Bollella? 

THE WITNESS* No. 

0 You thought the first time he would implicate 

you v>uld be after this meeting in the U. S. Attorney's 
Office, correct? 

A Up until the time I met him face to face in which he 

told me he would have to implicate me whether he wanted to 
or not, I did not know that he agreed to become a Government 
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MR. RYANt Would you mark this card, 

please? 

Mark it 15-C. 

THE CLERK* One card marked for identification 
as Government's Exhibit 15-C. 

0 Would you look at Government's Exhibit 15-C 

and tell us whether or not you recognize it? 

A This Z recognize. 

0 What is it? 

A It is a notation of loans that I had made to Dennis 

Condon. 

0 When did you make the loan? 

A According to this. May 15, 1971. 

0 May of 1971* is that correct? 


16 
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A Right. 

0 Did he pay back the loan in full? 

A Nv»t quite, no. 

0 How much did you loan him in May of 1971? 

A It says $300. 

0 Do you have any doubt that you loaned him $300 

in May of 1971 according to your own record? 

A According to this I did loan him that much money. 

0 How much did Dennis Condon pay back on that 

$300 loan according to your records? 
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2 

A 

Approximately $250. 


3 


0 He did not pay you back in full) Is that right? 

k 

4 

A 

That is correct. \ 

• 

5 


0 Did you make any notation as to when he paid or 


6 

mad* 

th* last payment? 


7 

A 

It says 9-13-71. It looks like '71. 


8 


0 That is before the Markel's job, right? 


9 


MR. KLEIN* I object to that, your Honor. 


10 


THE COURT* Mr. Ryan, was that necessary? 


11 


I am going to ask you to please refrain 


12 


from that. 


13 


MR. RYAN* Yes, your Honor, I am sorry. 


14 


THE COURT* That is not enough. You have 


15 


an obligation as a Government prosecutor not only 


16 


to be firm but also to be fair. 


17 


MR. RYAN* Well, there was a lot of 


18 


testimony about that, your Honor. 


19 


THE COURT* I understand that, but the 


20 


implication of the remark is at the moment that 


21 


this witness had something to do with that and 


22 


there was no testimony to that effect. 

) 

23 


MR. RYAN* No, your Honor. There is no 


24 


claim that this man had anything to do with 


25 


Markel. 
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THE COURT* All right. This is a good 
tine to recess. We will recess until 2:15 p.m. 

(The jury withdrew from the courtroom at 
1*00 p.m.) 

(Out of hearing of the jury.) 

MR. RYANi Your Honor, the admonishment 
before the jury I would like to address myself to 
that. 

No. 1, there were days on cross-examination 
about the Markel*s job. There was no allegation 
that this witness wa3 participating in Markel's 
job. The dates were fixed that it was the end of 
September that Condon and Denisch participated 
in the Markel job. The date on the notation on 
the card for the Condon loan is September 13 and 
what I proposed to do in propounding that question 
was simply to call attention to the witness the 
time of the last payment in relation to the 
testimony he heard that Condon participated in 
the Markel's job. 

THE COURT* I understand, Mr. Ryan, but 
the implication which a lay jury might derive from 
that question is that in some way this witness had 
an intimate knowledge of the Mark&l's job and as I 
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remember the testimony that is not the way it 
came out* There was some discussion by Condon 
about various things that he did that he was 
dissatisfied with but the implication that this 
was right after the Markel's job could have implied 
and could certainly be construed to imply that 
this witness had something to do with it. 

MR. RYAN* T he last payment was before the 
Markel’s job. 

THE COURT* I know, but you said right 
after the Markel’s job, if remember your comment. 

MR. NEWMAN* That is right. 

MR. RYAN* No, I said the Markel's job was 
right after the payment. 

v THE COURT* No, that is not the way I 
remember it. 

MR. RYAN* I regret that. I regret that 
very much. 

THE COURT* That is what got me upset. 

All right, gentlemen, 2*15 on the nose. 

(luncheon recess) 


a 
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BY MR. RYAN: 


MR. RYAN: I offer 18-A J.n evidence 
(Document handed to Mr. Xlein.) 


Now, Mr. Bollella, you have testified you never 


received $5,000 from Robert Denisch? 

A That is correct. 

Q And do you recall the testimony that he gave 

that that came from the Chase Manhattan Bank burglary? 

A Yes, I do. 


right? 


And you had nothing to do with the Chase burglarj 


I had nothing to do with any burglaries. 

Q All right. 

Do you know when the Chase burglary took place? 
According to the testimony, sometime in the end of 


April. 


Q Would April 28th refresh your recollection? 

A Sounds like the end of April, yes. 

Q Now, you testified that it was impossible for 

you to get the money from Denisch: do you.recall that? 

A I believe that is what I said, yes. 

Q Why do you say it was impossible? 


i 
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A Because, number one, I never received any money from 

Mr. Denisch, certainly that amount, and I would never have 
occasion to take any kind of money like that. 

q Well, would you ever have occasion to meet him 

after April 28th? 

A I believe I did meet him after April 28th. 

Q Where did you meet him the first time? 

A I met him several times in the diner in Brooklyn near 

where he used tc work, or — I shouldn't say in the vicinit.r 

of where he worked. 

Q What is tne name of the diner? 

A If you ask me, I don't know. 

Q Would Tooney's Diner refresh your recollection? 

A Possibly that would be it.* 

Q Can you tell us how long after April 28th you 

\ 

first met Mr. Denisch? 



A 


R3 fls 


18 


I couldn't tell you, I don't know, 
(continued on next page.) 
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want to call then it will put me in a bad light. 

THE COURT: Isn't it certain they will 


appear? 

f!P., IlEWUTul: They will corroborate what 
the documents seen to indicate, He will have 
somebody hare tomorrow morning. V?e have not 
interviewed the {-ere i. 

COURT: rupvoso '3 put it or. a ray basin? 

MR. HOCHT.MSER: Perhaps the explanation 
would Lu norft a ; propriate i~ and when it oceere. 

THE COURT: Yes, that is a better idea. 


I agree with that* 

Me will .nave this understanding: If 


you 


decide after interviewing these witnesses to put 
them on, then I will tell the jury we are going 
to interrupt the Government's rebuttal case to ' 
enable you to put these witnesses on who could not 
be available at this tine. 


MR. SONEN5HIHE: That is very fair. 

•.MR. RYAN: I have no reservations about 
proceeding into this natter in the presence of 
the jury, but I think I ought to bring it up now 
to ensure there is no problem. 

I intend to put Detective Rooney on and 


J 
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whan he testifies about the meeting at the Blue 
Flame, that is #hat the witness testified to 
the meeting being at, the Blue Flamej at the 
conclusion of that meeting Mr. Bollella gave a 
reason why he could not be a witness, and the 
reason he gave was that, "I would rathor be alive 
in jail than dead as a witness." 

MR, SOHENSHINE: That is what the detective 

is going to testify to? 

hP. RYAH: The reason the witness gives 
for not cooperating in his d*irect testimony is 
that he wasn't going to cooperate because he 
would have had to commit perjury and participate 
in a fraud. That was the clear reason as I 
understood his testimony in the case, but the 
reason he gave Detective Rooney was nothing like 
that. He never told Detective Rooney I cannot 
testify to something that would be a lie as 
Mr. Bollella testified here when in fact near 
the close of this meeting at the Blue Flame, 
it is really the Burger Flame, he testified 
that 1 can't, I would rather be alive in jail 
than a dead witness. 

THE COURTi Oh, here is Mr. Klein now. 




Kill you repent that, Mr. 


Ryan? 


Jfa 

2983 


MR. RYANs Detective Rooney will testify 


eft? +.his BW« PUn»eweei(^ that ycur client 
testified and eventually SqU| ikat lie. Cannot 


become 


•itn*j.*j .lecau'io i 


no would rather be alive 


in jail a dead witness or ^ead on •fcke, street 

or words to tka.’t ef fed . 

MU- RY^n; X kave a tftafewerfht 3wen va 


3 500 mstorisl, 


repc/t ra-Jf* by Mr. Rooney, 


and the report says r.otr.iny was sard. 

Mfc- RYAN It Aoes vnat Say tkat. 

THE CduilT- All riak-fc, vauter those circusi- 
star.ees I suppose you can call for the report on 


cross-examination and cct him to admit that. 

Then isn't it a question ‘‘or the jury? 

MR. KLEIN: That is prejudicial to everybody 


here* 


TlIE COURT: That is Uollella's last 
statement. That, couldn't be as I see it any 
kind of declaration made in furtherance of a 
conspiracy. 

MR. : Rio’nt. 

THE COURT: Because the conspiracy had 


completely cone to an end* 
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You can appreciate the definite distinction 
in a situation. I really don't think we have to 

>*rcinto the quest-ion of consultation. 7. think the 

■fci’xfcse. Aeperu^A.n^s '’ill so out— 
wuiqli the i-rohnuivfj ■ * 1 1'that it is really 
almost an equitable situation or decision that 
yfiur Honor f<\5 fo pva-ke.- 

Mfc. KLE»Nt A* Boiled* if is 

an omission or confession of quilt. If he says 
that ••- 


{c ntinueu 


nacr 


1 
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THE COURT: That is true, it could be 
as to him. That is one reason which would be 
argued for its admissibility even an to him 


alone. 


What tr.ey are arr.'.irr; aoou-: 


judicial rub-off effect on them, but the trouble, 

AS X see. i+ ; 6uer\ is BollelU'-S 

Cross-6 icam* ywvfron 

that, nevertheless the point ha* boen made 
^eswvvlly throurtout cmss -examination and 
the defense attach on really the. Oove-nmunt'a 
virWlty inlying i* fUt.f^brUaUoi'N of fh* 

C^se. 

MR. LEWIS: It all revolved around 
Mr. Schlim and A-ent Berry and in this building. 
j r?ver xne v ab ut the fiurc«r ”lame. 

THE COURT: I am sure he didn't write that 

statement on the wall. 

MR. LEWISi I never saw anything about 

a conversation with Rooney in the Burger Flams, 

THE COURT: You know investigative aments 

are Just like us. They are only human. You 

cannot possibly report .every bit of information. 

As I say, it gets down to whether or not the Jury 

% 


24 
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when eonfronted with the fact that at the time he 
made a report which I suppose was quite approx¬ 
imate to the time when whatever was written up 
was written up, that no mention is made of this. 

MR. LEWIS: I never saw this before. 

MR. SONNENSHINE: Nor did I. 

MR. KLELi : It was given to re. 

MR. LEWIS.' We never saw It. 

MR. KLEIN: Mr. Ryan gave it. to me before. 

MR. LEWIS: Bollella — well, I can under¬ 
stand statements made by Bollella which we couldnt 
ask for because tne rules don't provide for that. 

THE COURT: In any event , the statement is 
not in the report. 

MR. KLEIN: This Is by Mr. Rosa and it 

says no results were obtained from thl3 inter- 

/ 

view. Now we are going to have Detective 
Rooney get on the stand and contradict this and 
say there was an admission of guilt and fear of a 
threat on the other defendants. 

THE COURT: Well, that is a~*gueable. 

* 

MR. KLEIN: We are being conned Into this 
situation. The same thing with Mr. Schlam'a 
year-late statement earlier this morning. We 
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couldn't make a decision on It and It looked like 
we were being coerced not to proceed on It. 

Why must we have last minute things here? 

THE COURT: You are saying Is the Govern¬ 
ment is barred from exploring the recollection 
of a Government witness simply because some 
statement hasn't- beer. Included in detail *..*han 
they wrote It up* 1 don't understand that to 
be the rule. 

HR. KLEIN: 1 ai&edfor this outside of the 
presence of the Jury and you denled.it and I 
was forced to gn into it in front of the Jury. 

MR. LEWIS: We can circumvent Rule 1 6 
easily if we are going to do that. Let one 
agent give a report like this and the other 
agent has devastating material not included and 
suddenly we are confronted with it. That is 
not the purpose of Rule 16. 

If this man knew about it, certainly 
Mr. Ryan knew about it and he should have said 
that the report doesn't include all the material. 

MR. FISCHETTI: The prejudicial effect 
here i3 so far and outweighs the probative value 
and Mr. Bollella testified he never met Mr. De Conza 
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and I believe everybody — well, I an going to 
ca confronted with some death threat that Is rolr.fr 
-r. ir/oiva ::y ''.LviW . "TKcirfc Ls noway X caa 

omn't’ i-f. 

(IK. /V&k/mai^: Aren't tkc interests Sep 

4 f Mr. •'..van contended ad ssior.s were made by 

Bo\W\Ia <\r\h "HnaCi 

tiic o^crritli * z ; Mcid asr^Cv to os.'isr ojopii. 

n . * - *- •-}. - , > ; •, <— ^ A -a 5 ' .»-r% r» **r* - .** 4 n 

u. » . «r> • . - *• -/ *-• . * • -**■*-- ** * * * * 

things. Tore you fire ascribing .to the alleged 

speaker ti«. operation oF his nruwk coMuctei ir\ 
a sWtdmejat Qjjcimst na.wOe.ss people r.r.i It 
impossible for us to defend arainst, it. 

T"u CO.hT: I understand that. I must say 
Lo Mr. Ryair\> r^a\1y isn*-i tV»«. testimony taat he 
had been threatened by anyone — 

MR. RYAN: I am not offering it a3 a threat 
by anyone. 

THE COURT: You say it implies an admis¬ 
sion on his part? 

HR. RYAN: Of guilty knowledge, in addi¬ 
tion. it rebuts i;.ia present testimony that he 

couldn’t cooperate because to do so he would be 
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participating In the fabrication of the case. 

MR. KLEIN: In other words it is not an 

admission but once the fury hears it. no natter 
he*: you t i 11 th?.u, they ^ j r: take the hypothesis 
to believe the ..orst. 

THE COURT: It in a tout's one but I nust 


* • *• •f' * ■ • i' *i ** • ' ♦ % »• -,»«•' 1? *| • »^ •.»« I D ^ 

I an gc.lr.g to permit it hut. I an. going to instruct 
the fury that they are no* to consider it with 
respect- tr. the other defendants or as implying 

ar. vf.inf*, i veaus ’.here is no such evidence as 
I r11 \t an ' • » v ’' 1 r v r c *o ’et it "n 


that. 

IIP. KLiiT’i: I ask for the withdrawal of 
a ,ji ror a-d the >clnrat!on c 4 * a mistrial. My 

client cannot get a fair trial because of the 
midconduct on behalf of the prosecutor. 

THE COURT: What you are saying, because 
the Government hasn’t provided yra with a verbatim 
transcript of everything that the defendant said 
to the lav enforcement officers a year ago, that 
he .fust can’t be tried. That I cannot agree with. 


MR. KLEIN: I am saying when the Government 
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THE COURT: I don't follow that. The report 
was not given to him aa a statement made by this 
defendant. It was Riven to r.irr, to enable him 
to combat this testimony with regard to an 
unrecorded statement. 

MR. WEV/MAM: Mo, it was c-iven to him the 
first day before the trial started 'when we had 
tne so-called Messiah hearing. 

THE COURT: Because he called for nor. 
only FBI reports but any reports that might have 
been in the possession of the police officers 
who were on the case. 

MR. HEWHAN: Thi3 sort of document would 
really make a nullity out of Rule 16 If we think 
about it fc a minute. Let us assune an agent 
interviews any and they put down Interview held 
unsuccessful and they furnish that report and 
on the surface they have complied with Rule 16 
in that they have turned over the report of that 
interview whereas, in their own mind, the defen¬ 
dant said to them I absolutely did everything 
you are accusing me of, and based on this a 
lawyer puts the defendant on the stand and he 
testifies and the Government on rebuttal puts 


w 
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1 

8 I 

■ 

2 

the agent on the stand and he says it wasn't 

• 

recorded — 

4 

Tilli COURT: You are overlooking that the 

5 

report wasn't written for the puroose of exploring 

6 

this defendant ’3 knowledge, if any, of what 

7 

they thought he had been involved In or what 

8 

in fact he had been involved in. 

9 

i’ho purp os *? is to nry to gat bin to become 

10 

a dovariiisant -/.isness for ;•:.*•» at a v«r reason. It 

11 

was unsuccessful because they didn't gat hlia 

12 

to be a Government witness. In his direct examina¬ 

13 

tion he has b e a examined on the reasons vrhy and 

• 

the reasons he -ave were that he wouldn't become 

15 

a party to a fabricated case. This to my way 

16 

of thinking bears directly on the veracity of 

17 

his statement and while I recognize the pre- 

18 

' i 

Judicial effect, I cannot 3ay that prejudicial 

19 

effect overcomes the probative value so far as 

20 

bringing out the truth here with respect to what 

21 

wa3 said. 

22 

MR. 30UNENSHINE: Irrespective of what 

23 

your ruling might be, if Sollella were the only 

24 

defendant on trial maybe you would admit it and 

• 

maybe you wouldn't, but irrespective of that. 


. 

I 
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■ 1 

9 


% 

the other defendants are in le^al contemplation 


3 

here on trial and are separate and apart from 


4 

e\cW other. TKtf'S only -for “t^e. completion of 


5 

-tke -Perum ' 


6 

Tire COURT. The Jury Will b* chan^ej. 


7 

as yo u -Putty as \o -trhe. law, as "to uii&t 


8 

taw perni’i^ on -the. T'<aI© that e.nck ctafeyv^onb 

I 

, t « . 


’ 

ic! 

Ac I said hefo^e. all 1 cars do is, at 

1 


i 

ii 

the time this corn; r. os.it, if' it dee a — * <d 


12 

prao thir.'*o it Will - Vfi?. 1 he to caution 

t ; 

• 

-ibc jury at- trkis pairvt ‘bhxt thvs- t$ something 


14 

sjhicU hears in reaUfy an th«, question of 


15 

. whether- what this witness * state of mind was. 


16 

, * 

J!e is nay inf, "'My star e of mini /a 3 that I v;as 


17 

resisting the offsr to cooperate because I viewed 


18 

thi 3 case as a complete fabrication and I wouldn't 


19 

lend myself to it. 


20 

This teftinony tends to show in one 3ense 


21 

it reflects upon the credibility on that story 


22 

and in another sense it may imply some knowledge 


23 

on bis nnrt and not necessarily indication, but 


% 

something that prompted the police officers to 


25 

t -c to him in the first place. 


iK fol3. 

(Continued on next page.) 
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MR. SONENSHIHE: Your Honor, I understand 
that fully, and I can appreciate what you are 

saving. 

Your Honor, I would like your Honor to 
consider what mif;ht happen if Bollella were on 
trial himself, let’s suppose that ell the defend¬ 
ant? were on trial with the exception of oollella, 
an i the •. execution v/v.ntou to put t..it state:, -r.t 
into evidence, do you think it would be preper 
to do so? 

I think you" answer would prcbably be no, 
and I don't see how It could be anything otherwise. 

THE COURT: You are asking me a hard ques¬ 
tion, because I don't know what would happen under 
those circumstances — 

MR. SONEHSKIME: Yes, it is a hard ques¬ 
tion, but, your Honor — 

THE COURT: The fact is, he is in this case, 
too, and I can only attempt to do my be3t, and to 
make It clear to the Jury that this statement 
is offered as against him only. 

You must bear in mind that he is the only 
one who has admitted close friendship with Denlsoh 
and Condon, the only other testimony on that score 
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came with re3pect to the knowledge of the others, 
this pretty much came from Condon and Denlsch. 

V.'hat I an trying to say ir- that It Is still 
possible for the Jury to conclude that he is more 
Implicated with them than with anybody else. They 
have his statement that he didn't even meet core 
of these r.eople until the day ha was arrested. 

MR. $OfjENSHtNE : Well not When ycxA con¬ 
sider what Condon has testified to, and what 
Denlsch ha3 testified to. 

I don't want to belabor this further, your 
honor apparently has reached a ruling. 

Tu'Z C'JU.Vf: I understand tas problem, I 


assure you. 

MR. 30NK:iS!iIlI2: I have no doubt you do. 

THE COURT; I am. going to rule the way it 

ha 3 to be, and I am Going to try myself to make 
certain that the Jury understands, and that this 
is coning, something attributable to Bollella, 
that this is not a declaration of any kind in 
furtherance of the Conspiracy as alleged in this 
indictment, that it bears essentially on the cred¬ 
ibility of this man's explanation with respect to 
the reasons why he wouldn’t cooperate, and that 
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it is to be taken as to nothing more than that, 
that it is only binding on him as the person who 
uttered it, and not on anyone else. 

Now, I will do my best to give them a 
complete Charge — 

MR. S0NEM3HIME: To my knowledge, you 
have always done your lies' , sometimes because of 
the ci^r* >■**' or r v- ’ *• =»' o-s «ob *,•/»* 

best is good enough, because there is no way 
legally to accomplish it. 

TdE COURT: That is for a higher Court 

to say. 

MR. LEV'IS: Your Honor, nay I say some¬ 
thing — 

MR. SOiJENSHINE: Let ne say something, 

Mr. Lewis, I want to make sure I have it on the 
record. 

If and when your Honor admits that into 
evidence, it will be admitted over my objection, 
and I ask that you deem this as an offer, as an 
application for a severance, or for a mistrial, 
in the alternative. 

THE COURT: I assume that will apply to 
all the other defendants as well — except, of 





course. Hr. Klein. 

MR. HOCHHSISER: We Join in that, your 

Honor. 
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MR. NEWMAN: Yea, your Honor. 

MR. FISCHETTI: Yes, your Honor. 

MR. KLEIN : Your Honor, as to that last 
por.iCu, I would 11 kj ycur Honor not to instruct 
the Jury that it is evinorcc of a-.y-hir.g otr.er 
than explaining his reason or why — 

■iH/j COURT > I stated, it is his state o + 

mind. 


MR. KLEoN: That is rignt, hi 3 state of 
mind, that is right. It is not an admission or 

a confession or an implication — 

s MR. RYAN: That is for the Jury to decide. 
THE COURT: I will have to see. 

I think it primarily goes to the state 
mind of the defendant, and the question of his 
veracity with respect to it.' 

MR. LEWIS: Judge, may I say this, I as¬ 
sume a am the last, as always happens, because I 
am the oldest and the smallest. 


THE COURT: Oh, Mr. Lewis. 

MR. LEWIS: Your Honor, it is ray feeling 
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2<m 

that this case comes within the purview of United 
States against Aaron, which was decided by our 
Court of Appeals on March 10, of 1972. That was 

a c iss tried before «ad,~s ’Weinstein, and i'c ir>- 
vo1 voa 3500 Katerial. 

The Government put a i ? £I Agent on to testify 
that the defendant had told him that he had been 
indebted for about $10,000 irorth of gambling debts . 

o.:n in Puerto Hico. 

Mow t t?v»v gave me .3*300 Material, but there 
v,*asn ’t one won xn xt, and so, based on v/hat x 

assumed vas the -tood fair?, of the prosecutor, I 

<3 

U 3 ed the 3500 Material, and I said: 

Now, isn't it a fact that there is not 

one 'word in there about gambling debts? 

\ 

And he said: 

Well, Mr. Lewis, I gave him, the United 
States Attorney, anotner report. 

At that time, I called for the other 

re po rt. 

how, the other report did have something, 


25 


and, of course, * pointed out to the Court of 
Appeals that I had led with my chin, and, fortun¬ 
ately, the Court of Appeals agreed with me, and 






1 


6 


t 


they reversed. 

Mow, I say the same thing happened her 

with Mr. Klein, Mr, Klein, after getting thic 


Interview report concerning that which allege 
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too!: place In the Blue Plair.e, and relyir.g upon 
thi3 report, then asked Ms client questions. 

Now, Judr *. I a33--ne, ir i properly so. 

-ihckT KaA Mr. fcjejft k,ncv/n4Wxt 4kco* was sorctVvi^ 
in this interview report which Mr. Rooney would 
cay that !ir. Bol-ella said, he would ratner go 
to Jail than bo a dead hero, I am sure that Mr. 
Klein v.’culd net have propounded those questions. 

But 1 say he was misled, anu based upon 
the integrity of the Assistant United States Attor¬ 
ney,, and of the Lav; Enforcement Agents, he had 
every right to believe that this was the inter¬ 
view, and this i3 what was given to him before 
the trial started, and that this was pursuant to 
Rule 16(a), and based upon that, and on the good 
faith, he asked the question which has now boomer- 
anged, because the Agent is going to take the — 
the Detective i3 going to take the stand and put 
a lie to Mr. Bollella. 

Mow, he never would have asked that, I am 
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sure, and Nr. Ryan would never have been able to 
ask that on cross-examination, and the only reason 


he Is cietrin? It now Is that ho said It 13 to at¬ 
tack the r:in'a credibility , and he ft ay 3, well, 

Mr. Klein opened it up by asking t.’.e question, 
and I say **v. Xlelr. would never have opened up tha 
do'' *' 1:* he hcdn • ’ relied up >n thi* s "■ atom u.-t ♦ ana 

-4 K^\tr is jurt U'ivd" Xwc\ 3 «i Waterrcun STud, -Judge,. d-hd, 

that Is that on reliance upon tne statement, u 


asked those questions, and he 3uiu - 
(continued on next po.{5,a .) 
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THE COURT: Yas, but there is one thing 
which I think you are overlooking# you recall 
this morning -when the question was raised by 
Mr. Klein as to whether or not if ha went into 
the so-called Messiah aspects whether the Govern¬ 
ment would or would not produce Mr. Schlainn 
a.vi perhaps son-, others .o contradict the 
statements mace, and so forth, u“."» I under¬ 
stood that counsellors ior a consultation to 
decida whether or not they should neverthe¬ 
less go forward on the basin of tho subsequent 
post-indictment, post-arrest conversations 
with Eollella. 

Now again# and there is that aspect of 
it# but with respect to the Rula 16 aspect, 

I can only say that whoever wrote this rule 
said that the Government's obligation was to 
turn over written or recorded statements or 
confessions made by a defendant, and to my way 
of thinking — 

MR. KLEIN: It means complete# your 

Honor. 

THE COURT: (continuing) that means just 

what it says, until it is changed. 
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MR. LEWIS: Then we come -o the 3500, 
the 3500 Material, and even though it is not 
written, if it is an oral statement they should 
turn it over and advise us of it. 

But don't you see. Judge, if they give 
us a statement and if they or.it material facts 
from that statement, then ycu are putting 
defense counsel is - cm-’.' - 

THE COURT: Let me aak you this, an oral 
statement pertaining to what? Tnia oral state¬ 
ment pertains to the reasons why this defendant 
didn't become a cooperating witness. 

MR. KLEIN: Your Honor, this is not an 
admission of guilt, and in addition this is in 

e 

the absence of counsel and after indictment 

MR. NEWMAN: Your Honor, may I ask some¬ 
thing? 

Would it be out of line to suggest that 
Mr. Rooney take tha stand so that we may hear from 
him, in the absence of the jury, what he is going 
to testify about. 

MR. LEWIS: We would then find out whether 
he did make any report, too. 

MR. HOCIIKEISER: It would take about five 
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minutes. 


MR. LEWIS: We could ask whether he didn’t 
look at this report before it wa3 turned over 
to us, did he say to Mr. Ryan that it va3 in¬ 
conclusive, that that is not what took place. 

MR. HOCHIIEISER; May I just say — 

THE COURT: Again, as I oay, zhe purpose 
O- that interview w; not to nbt.tin evidence 
from the defendant in question, obviously it 
is not., the F.R.I. would very likely have been 
the one 3 who did that part of it, what the police 
officers were trying to do was get him to agree 
to become a cooperating witness, and to that ex¬ 
tent their mission was unsuccessful. 

/ 

MR. HOCHIIEISER: Your Honor, may I just, 
if I may, correct something that may be unclear 
in the record: 

Your Honor alluded to the fact that there 
came a time when counsel conferred on the question 
of going ir.to the Messiah issue. May I say, 
your Honor, that although we discussed what we 
understood to be the anticipated testimony about 
a conference with Mr. Schlamm or with Mr. Condon 
and so forth in this building, at no time did 
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anyone even suggest there was a possibility 
that we would be attacked with any information 
arriving out of a Burger Flame interview. 

I can say, your Honor, that had that bean, 
had that been in my mind or had I been aware of 
it , I still would be out in the hallway scream- 
in j riy views a', the other lawyers, and 2 don't 
think I would have cone into the courtroom until 


j. won. 


MR. LEWIS: The only thing we discussed 
va3 Mr, Schl.amn, Agent Berry and the other agent, 
v;e never knew a word or a thing — 

MR. HEWI-IAN: And Condon. 

MR. LEWIS: And Condon, but the question 
was never, we never knew a word about this. We 
thought Mr. Ryan was going to call Mr. Schlam 
and put Agent Berry on and put Condon, those 
were the three people he said he wa 3 going to 
put on. 

MR. NEWMAN: Judge, Judge, to rebut that, 

i 

we never knew about Detective Rooney. If we knew 
about the possibility of a threat, that a threat 
might be engendered, and we were not near it, we 
would say that certainly the possibility of a 
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threat far outweighs any possible gain of 

Mr. Bollella denying or saying that he told him 

to play ball or something like that. 
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THE COURT: Yes, but I balievo what 
happened was that it was Mr. Klein who chose 
to go into something beyond Schlamm and Agent 
Berry or Agent Small, and he went into thi3 
question of the Burger Flame Diner contact — 

MR. LEWIS: That is something we knew 
nothing about, Judge. 

THE COURT: I knew, but there it is, 
and the Government I think has a right — 

MR. LEWIS: Here is an interesting question: 
What would happen if I got up and objected 

/ 

when Mr. Klein said, V7ell, I am within my rights, 

I have the right to have my client questioned 
as to what happened at the Burger Flame. 

Now, in that event, there are one or two 
things that you can do, you have to declare a 
mistrial or say, Go ahead, Mr. Klein, and I think 
then you would commit error. 

I mean that those are the problems, Judge, 
(continued on next page) 
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MR. HOCHHEISER* Your Honor, I'm sorry to 
interrupt for a moment, but while we are on this 
thought, can we take a few steps forward and think 
what this means: 

What we have is a witness who says that 
Mr. Bollella said there was a threat, a death 
threat, to put it — 

THE COURT* He isn't going to testify, 
that is all he said. 

MR. HOCHHEISER* He said he would rather 
be alive — 

THE COURT* That was his reason for not 
cooperating. 

MR. HOCHHEISER* Well, that in my mind, 

t 

to personalize it to my client, well, it is 
similar to saying that if I testified I am afraid 
that Mr. Ripoll -- and isn't that a crime? And if 
I might use the term. Might kill me. 

Now, what would happen if while Mr. Bollella 
was testifying on cross-examination he said to 
Mr. Ryan, Mr. Ryan, you are right, what happened 
at the Burger Flame was that I said I'd rather 
be alive and in jail then a dead witness, etc., 
etc., and then I got up to cross-examine. Well, 
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it would be of course impossible, a Judge would 
say, Mr, Hochheiser, don’t cross-examine him, 
you have no right to cross-examine him, I 
will instruct the jury, it only goes to Bollella's 
state of mind. 

Now, that of course is absurd, I have 
made an absurd analogy, but what you are in effect 
doing is exactly the same thing. 

This witness, Bollella, will be testifying 
on the witness stand and against his will, 
through the detective, and against my client, in 
effect that my client is thought by Bollella 
to be violent and that I have no right to cross- 
examine him, and the protection I have is that 
you are going to tell the jury that this goes to 
Bollella'8 state of mind. 

Well, that is no protection at all. Judge, 
no protection at all. I don't have any control 
over the situation. 

MR. FISCHETTI: Your Honor, that was the 
position I tried to make a little earlier. 

MR. HOCHHEISER* I don't think that would 
be satisfactory, and to say that the door is 
opened, the door is opened to have the detective's 
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admission or confession rnd the officer testifying 
without stating Mr. Ripoll or Mr. X or Y or Z, or 
of them, nameless individuals, that they are 
believed by Bollella to be capable of killing 
him — I mean — 

MR. RYAN: You can cross-examine the 
witness on that. 

MR. HOCHIiEISER: Which witness, Mr. Bollella. 

MR. RYAN: Yes, you have the right of 
cross-examination. 

MR. HOCiillEISER: How can I cross-examine 
him on what he supposedly said at the Burger Flame. 

THE COURT: You have something there — 

MR. RYAN: I'm sorry, I'm sorry — well, 

no. 

Your Honor, my recollection is in the 
Aaron case is that the Government had a 302 that 
had a statement conflicting — 

MR. LEWIS: This is conflicting, too. 

THE COURT: From what Mr. Lewis said there 
was another report which had a statement which 
they did not turn over but — 

MR. LEWIS: Then they turned it over 
right in the middle of the trial. 
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MR. NEWMAN: If I may turn to Mr. Lewis, 
sir, it was a 3500 Material case, a Jenks case 
rather than under Rule 16. 

Is that right, Mr. Lewis, that was my 
recollection. 

MR. RYAN: That is mine, too. 

MR. LEWIS: Yes, Yes, the sane philosophy. 

THE COURT: What you are really saying is 

this: 

Even if the Government turns over a written 
or recorded statement of any kind relating to 
an interview, that is a warrantee that it is 
full and a complete transcript of everything that 
was said. 

r 

That is about what it is — 

MR. LEWIS: Or substantially everything 
that was said because it says "contemporaneously." 
Now, you can't really have everything unless you 
have a recording ~ 

TIIE COURT: You have to bear in mind further¬ 
more, as I say, that what is really intended there 
is that the defense be provided with any state¬ 
ment that a defendant has made concerning the 
commission of the offenses charged, and so forth. 
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This arose out of an entirely collateral 
attack on really the basic veracity of the Govern¬ 
ment's case, and that is to say, in the words 
of this witness, and it came through loud and 
clear, that he would not lend himself to what 
Condon was doing because he just could not 
tell a lie. 

Now, to me, if there is nothin more, I 
have to admit it is contradictory to that position 
that such a statement, if it were made, should 
be permitted — 

MR. LEWIS: We should have been apprised 

of it. 

THE COURT: It has a prejudicial affect 

/ 

but I can't say it outweighs the probative value. 

I will grant ycu an exception, and I 
feel we must get going or we will be on this 
case until Labor Day. 

MR. RYAN: Can we mark the police report 
of September 6th, 1972 which is the same report 
referred to, this is referred to on July 2nd, 

1973 at Page 109 and following. 

THE CLERK: Document marked for identification 
as Government's Exhibit 20. 
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JAMES P. ROONEY# having been first duly sworn 

by the Clerk of the Court# testified as follows 
THE CLERK: State your full name for 
the record# please. 

THE WITNESS: Detective Janes P. Rooney# 

Shield 2912, 11th Durglary and Larceny Division# 

New York City Police Department. 

DIRECT EXAMINATION 
BY MR. RYAN: 

0 Detective Rooney# you have been assigned to 

this case# correct? 

A Yes. 

0 Were you assigned to this case prior to July 

19th, 1972? 

/ 

A Yes, I was. 

0 Do you know the approximate date you were 

J 

assigned? 

A May 1st# 1972. 

0 Did there come a time when you had an occasion 

to participate in the arrest of the defendant Bollella? 

A I did. 

0 Where did that take place? 

A I believe it was 234 Fort Washington Avenue# County 
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of New York 
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4 Rooney-direct/Ryan 

A Not that I can recall, no. 

0 Did you ever say to Mr. Bollella in the car 

that "If you cooperate, you will never see the inside of a 
jail?" 

A No sir, I did not. 


0 Now, did there come a time when you met Mr. 

Bollella after July 19th, face to face? 

A Yes, sir. 

0 Can you tell us when that was? 

A To the best of my recollection it was September 6th, 

1972. 

0 And where did the meeting take place? 

A In a restaurant in Sheepshead Bay called Burger Flame. 

0 Was it the Blue Flame? 

r 

A No sir. 


0 The Burger Flame? 

A The Burger Flame. 

0 Prior to the meeting at the Burger Flame, did 

you have a conversation with Mr. Bollella? 

A Yes, I did. 


A 


0 Was it in person? 

No, sir. 

0 Was it on the telephone? 


A 


Yes, sir 






/ 
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What was the conversation that you had with 


Mr. Bollella on the telephone? 

A I called Mr. Bollella on the phone and asked if I 

could speak to him, I wanted to talk about his position in 

■ 

the case, but that I would not speak about the details of 
this case. I also informed Mr. Bollella that if he had a 
lawyer he was free to bring the lawyer too. 

0 What did he say when you said that to him? 

A He said "I'll meet you. Where shall we meet?" 

He asked me was I in my office. I said "Yes, 

I was, but I don't want to embarrass you and I'll meet you 
anywhere you want" and we started talking about the area and 

I 

we came to meet at the Burger Flame. 

0 Now, how long after the phone conversation did 

* / 

you meet at the Burger Flame? 

A I'd say approximately 45 minutes to an hour. 


Flame? 


Who was present when you arrived at the Burger 


Myself and Detective La Rossa arrived and Mr. Bollell 


hadn't arrived yet. 


Yes. 


Then there came a time when he arrived? 


Did he come with a lawyer? 


No sir, he did not. 
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2 

0 Then did you have a conversation with him? 



3 

A Yes, I did. 



4 

0 Would you tell us the conversation? 



5 

A I was having breakfast at the time that Mr. Bollella 



6 

came in and I offered to buy him breakfast. 



7 

0 What time of the day was this? 



8 

A I would say approximately 11:00 A.M. 



9 

0 What was the conversation? 



10 

A I stated to Mr. Condon that I wanted to spe .'k to him 



11 

as cop to cop and I explained to him that I was not from 



12 

the Internal Affairs Unit, that T was a Field Detective 


• 

13 

working on crime and I was not out to trap other cops. I 



14 

wanted to offer him and opportunity to testify for the 



15 

Government in this case. I said to him that I would speak 



16 

t 

• to the Federal Attorney and try and do the best I could 


► 

17 

for him. 
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I believe Mr. Bollella stated to me: 



19 

"Well, what can you do for me about the job?" 



20 

I said to him that I would bring it to the 



21 

attention of his superior officers if he cooperated with the 



22 

Government. That I believe -- I can't recall too much more 


O 

23 

of the conversation, except that Mr. Bollella towards the 
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end of our conversation said "I can't do it, I can't do it." 


• 
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0 Did he give you a reason why he said he can't 
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do it? 

A Yes, he did. 
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0 What did he tell you? 

A He said "I'd rather be alive in jail than dead on the 

street." 

■' 0 Did he any time during this conversation tell 

you that he couldn't testify to something that would be a 


lie? 

A No sir, he did not. 

0 Did he deny his guilt as charged in the indict¬ 


ment? 


A No sir, he did not. 

MR. RYAN: No further questions. 
CROSS-EXAMINATION 
3Y MR. KLEIN: 


0 You say when you participated in the arrest anc 

searched the apartment, you were only looking for papers 
which had Dennis Condon's name on it; is that right? 

A No, I did not state that I was only looking for papers; 

with Dennis Condon's name on it. 

0 What did you say? 

A I said I had previous knowledge of a Dennis Condon anc 

I was looking for papers there, but that wasn't the only 
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thing 
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A I assume so, I don't know for a fact. 

0 I show you a letter here dated February 9th, 

written by Mr. Bollella to Mr. Condon. 

Now, do I have a photostatic copy of that, 

Mr. Ryan — did you find a photostatic copy of this letter 
which is Exhibit 3? 

A Yes, I did. I found a photostatic copy. 

0 This one came from Mr. Condon? 

A I don't know where that came from. 

0 There was a photostatic copy of this letter 

found in the premises? 

A Yes, sir. 

0 When you drove Mr. Bollella to F.B.I. 

Headquarters, in your conversation with him — you did have 

/ 

a conversation with him? 

A Yes, I did. 

0 Did vou tell him that Mr. Schlara had a message 

for him? 

A Not in those many words, no. 

0 Did you tell him that Mr. Schlam wanted to talk 

to him? 

A Yos, and I also stated to Mr. Bollella that I thought 

he should think over what he has been doing in the last six 
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0 Just before you got to the stand here, did you 

listen to the colloquy in front of the Judge in the absence 

of the jury? 

A Yes, I did. 

0 Did there cane a time when you went into the 

anteroom over there? 


Yes. 


Q Was Mr. Schlam present in the courtroom at 

the time this colloquy took place about your proposed 
testimony? 

A Yes, he was. 

0 Did Mr. Schlam then come out and discuss it 

with you in the anteroom? 

A No, I don't believe he did. 

0 Did you talk to Mr. Schlam in the anteroom 

during this colloquy? 

A Not that I know of, no. 

0 Is it your testimony that Mr. Schlam remained 

in the courtroom and you went outside in the anteroom? 

A That's correct. 

0 Now, let's get down to this Blue Flame ~ 

Burger Flame. Who was present there, Mr. Rossa your 


partner? 


Yes. 
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Yes. 
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0 And ware you the three of you present aurin 

the entire conversation? 

A Yes, sir. 

0 And did one of you —— by the way, you knew — 

this was September 19th; is that right? 

A Yes, sir. 


0 And before calling Mr. Bollella and asking 

him to meet you, were you informed that Mr. Bollella had 
net with Mr. Condon and Agent Derry at this building here? 
A No sir, I was not. 

0 You were not aware of that meeting? 

A No sir I was not. 

/ 

0 Did ou know that Mr. Bollella was already 

under indictment? 

A Yes, sir. 

0 Did you know that he had appeared by an 

—— aid you know that he had pleaded not guilty? 

A Yes, sir. 

0 Did you know that he had an attorney appear 

for him? 

A I was present at the arraignment and I understood 
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that Mr. Newnan was just handling Mr. Bollella for the 



/ 
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A Yes — 

THE COURT: Wait a minute — 

A (continuing) — before he made it? I 

0 Did you discuss it with Mr. 

made it? 

A Did I discuss his report? 

Q Yes. 

A Not his report, sir, no. 

0 Did he tell you what he was going to put in 

the report? 

A He typed it up and showed it to me. 

0 To this day have you made any correction to 

this report? 

A No, sir. 

0 Is this report correct? 

A Yes, sir. 

MR. KLEIN: I would like to offer this 
report into evidence. 

MR. RYAN: No objection. 

THE COURT: All right, it will be received. 
THE CLERK: Government's Exhibit 20 for 
identification is received in evidence as 
Defendant's Exhibit CC. 
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saw it after. 
Rossa before he 
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MR. KLEINi May I read this to the jury? 

TIIE COURT: You may. 

MR. KLEIN: This is a report made by 
Detective Samuel Rossa, Shield No. 1105, 11th 
B/L — what's that? 

TIIE WITNESS: Burlary and Larceny Squad. 

MR. KLEIN: Mr. Rossa is your partner and 
he has been sitting at counsel table with you 
throughout the trial? 

THE WITNESS: Yes, sir. 

MR. KLEIN: This report is dated September 
6th, 1972. 

"Subject: Interview of Robert Bollella. 

"One, the undersigned with Detective James 
Rooney, 2912, both of the 11th B/C Squad inter¬ 
viewed one Robert Bollella, a subject of this 
investigation. 

"Two, this interview is conducted at the 
Burger Flame Restaurant located at Avenue U and 
Garritson Avenue this date at 11:30 hours. No 
results were obtained from this interview." 

(Document shown to jury.) 

MR. KLEIN: Your Honor, excuse me for a 

moment. 
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THE COURT: You do? 

I was going to give the Jury an instruc¬ 
tion . 

Would you want me to do that first, or 
do you want to proceed? 

MR. LEWIS: Whatever you want. 

THE COURT: Perhaps I ought to make it 
plain to them: 

During this trial, ladies and gentlemen, 

I know you will recall from time to time I gave 
you some limiting instructions with respect to 
particular kinds of evidence that was permitted 
to come in. 

Now, you have heard testimony here from 
this.Police Officer regarding a statement made 
to him by the defendant Bollella alone in this 
restaurant in Sheep3head Bay. The purpose for 
admitting that statement is to show the state 
of mind of the defendant Bollella at the time he 
wa3 talking to the Police Officers. It is not 
in any sense a statement that would be binding 
upon the other defendants in this case. I want 
to be sure you fully understand that. 
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First, as you will recall, it was made 
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after the Indictment — the arrest and indictment 
of Bollella, so it cannot be considered by you 
as the declaration of a co-Conspirator. A Conspir¬ 
acy if it didn't end when the Government said it 
did back in December of 1971, ha 3 certainly come 
to an end by the time an arrest is made. It is 
not in furtherance of any ongoing Conspiracy. 

Secondly, it i3 not in this sense, since it 
is a hearsay statement allegedly attributed to 
Bollella, it is not proof of the truth of any¬ 
thing . 

You understand that? 

It is explanatory of reasons or the state 
of mind of the defendant Bollella when he spoke to 
these Police Officers. It is for that limited 
purpose only that you consider it. _ 

Go ahead, Mr. Lewis. 

(continued on next page.) 
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Q Detective Rooney, you told us — You stated 

to Mr. Bollella, "You can brine your lawyer along"i am I 
right? 

A Yes. 

Q Have you ever told a subject of investigation 

that, "I'd like to talk to you, and if you like, you can 
bring your lawyer along?" 

A Yes , I have . 

Q Isn't it the practice to say, "We are going to 

meet at your lawyer's office?" 

A No, sir. 

Q Did you ever tell a subject, "Bring your lawyer 

along, we are going to meet over at this restaurant and we 
will talk?" 

A I usually say, "Vie will meet in the station house. 

Q This was an unusual remark, bring your lawyer 

along and we will meet at the Burger Flame?" 

A No, sir, because I was instructed to do so. 

q You were instructed by someone to call Bollella 

and tell him, "If you have a lawyer, bring your lawyer alone, 
and we will discuss matters at the Burger Flame," is that it? 
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H Rooney - cross/Lewi4 

A Essentially, yes, sir. 

Q And you told us you saw this report that the 

Jury is reading; right now; am I right? 

A Correct. 

Q When you saw the report, after it was typed by 

your colleague, did you say to him — say that the report is 
inconclusive — that it hasn't the conversation that Bollella 
says, "I can't do it, I'd rather be alive in Jail than dead 
in the street"? 

A No. 


Q You consider that an important facet of your 

conversation, didn't you? 

A Not at this time, no. 

Q No, not at that time, that a man said, "I'd 

rather than be dead In Jail — I'd rather go to Jail than 
be dead in the streets"? 

A No, sir. 

Q You didn’t consider that important? 

A Not when typing up that report, no. 

Q When did it become important to you, yesterday? 

A No, sir. 
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MR. RYAN: Objection. 

THE COURT: Yes, Mr. Lewis, please - 
MR. LEWIS: All right, your Honor. 
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THE COURT: — don't shout at the witness. 

MR. LEWIS: I am sorry. I heard some 
other lawyers shout in thi3 case. I won't men¬ 
tion names. 

Q Did you ever tell that alleged statement to Mr. 

Schlam? 

A I can't recall that I did, no, sir. 

Q Did you ever tell the Assistant United States 

Attorney, Peter Schlam, about this meeting at the Burger Flame? 
A Yes, 3ir. 

Q At no time did you tell him what the conversa¬ 

tion was? 

A What the conversation was? 

Q Yes. 

A No, sir. 

Q Didn't he say to you, you spoke to Bollella, 

what did Bollella say to you? 

A Yes, sir. 

q And didn't you tell him that Bollella said, :, I 

can't do it, I can't do it. I'd rather be alive in Jail than 

dead in the streets"? 

A What I said to Mr. Schlam — 

Q Didn't you say — 

THE COURT: Ju3t a moment, let him answer 

it. 
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MR. LEWIS: I thought he answered It. 

THE COURT: No. 

What I told Mr. Schlam was that Robert Eolleila would 
a Government witne33. 

Q Did you tell him what Bollella said to you? 

Not that I recall, no. 

Q Is your memory hazy? 

I 3 my memory hazy? 

Q A 3 to what you said to Mr. Schlam a year ago? 

No, I already said that I told him that Robert Bollella 

I 

I 

would not become a Government witness. 

Q Your memory was hazy about half an hour ago, 

you didn't remember sneaking to Mr. Schlam — You 3aid, "Not 
that I know of"? 

A What I did say was Mr. Schlam did not follow me. 

Q Didn't you say, "Not that I know of," when he 

asked you whether you spoke to Mr. Schlam in the other room? 

A No. 

Q You didn't say that? 

A That's right. 

Q Did you tell Mr. Ry.an about this conversation 

in the Burger Flame? 

i 

A Yes. 

Q When did you tell him? 
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A Could have been in Karen, could have been In June. I 

had many conversations. 

Q Could have been yesterday, too? 

A No, sir. 


Q Could it have been Thursday? 

A Excuse me? 

Q Could it have been Thursday of last week? 

A I have discussed this with Mr. Ryan on many occasions. 

Q When was the last time? 

A Lunchtime. 

Q Today? 

A Yes, sir. 

Q When was the first time? 

A Could have been March, or June 3rd. 

Q s What did you tell him in March? 

A Just what I testified to, that we had a meeting with 

Mr. Bollella and we tried to convince him to be a Government 
witness, and that he said he couldn't do it — couldn't pos¬ 
sibly do it, and that he'd rather be alive in Jail than dead 
in the streets. 

Q And you told that to Mr. Ryan in March? 

A Possibly, yes, sir. 

Q Possibly? 

A Possibly, yes. 
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Q And you also knew about that written statement 

that was prepared by your brother Officer that wa 3 turned ove: 

\ 

to us today, turned over to Mr. Ryan, rather, before the com¬ 
mencement of this trial? 

A Yes, I knew about that report. 


Q Did you ever say to Mr. Ryan, "You know, that 

report that was given to you is not a complete report — the 
one that you are turning over to Mr. Bollella’s lawyer? 

A No,-I didn’t say that. 

Q How many times would you say you told him that 

statement? 

A How many times? 

Q Yes. 

A Just pure speculation, I would say at least three or 

four times. 

Q There i3 no doubt that you spoke to him about it 

during the lunch hour? 

A No doubt whatsoever. 

Q And you know, do you not, that the first time 

defense counsel knew about that statement was when Mr. Ryan 
told it to us Just a little while ago; am I right? 

A I didn’t get the first part. 

MR. LEWIS: Would you please repeat it? 

MR. RYAN: I object to relevancy. 
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MR. LEWIS: I think it Is very relevant, 
your Honor. 

THE COURT: I will allow It. 

(Question read.) 

Yes, I believe you are correct. 

MR. LEWIS: Thank you. 

THE COURT: Anything else? 

MR. NEWMAN: Good afternoon, Mr. Rooney. 
THE WITNESS: Good afternoon. 

(continued on next page.) 
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CROSS EXAMINATION 
3Y MR. NEWMAN: 

Q Mr. Rooney, on the day that you told us about 

this meeting back In September of 1972, did you make any notes 
or memoranda? 

A No, sir. 

Q After you left that meeting, did you make any 

notes or memoranda as to the conversation? 

A No, sir. 

Q At that time did the Police Department have 

memo books? 

A Yes, sir. 

Q Did you make any notation In your memo book of 

either the meeting or the substance of the conversation, sir? 
A To the best of my recollection, I made a notation of 

the meeting. 

(continued on next page.) 
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Do you have that notation here with you today. 


sir? 


No, sir, I don't. 


To your knowledge, sir, did your brother Detec¬ 


tive — Withdrawn. 


Where were you and Rossa sitting at the time of this 


I conversation? 


We were in a booth. 


A booth in the restaurant? 


That is correct 


And according to your testimony, sir, you were 


there, Mr. Bollella was there, and your brother Detective, 


Detects ye Rossa? 


That is correct. 


And I assume that the booths you were sitting in 


were right next to each other? 


Detective Rossa and I were on one side, and Mr. Bollella 


was on the other. 


To your knowledge, sir, did Detective Rossa 


make any notes or memoranda concerning this conversation? 


To my knowledge, no, sir. 


Now, sir, do you have that memo book covering 


that particular day with you here today, sir? 


No, sir, I don't. 
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To your knowledge, does Detective Rossa have 


that memo book with him here today? 

A Mo, sir. 

Q Now, do you know, as you sit there now, without 

looking at Exhibit CC in evidence, what date this report was 


made? 


Yes, sir, I do. 


What date was it made, sir? 


9/6/72. 


What was the date of the meeting, sir? 


9/6/72. 


Q That is the very same day when all of this was 

fresh in y.our mind that this report was made, sir? 

A That is correct. 

Q Now, you have looked at this report a number of 

times; have you not, sir? 

A That is correct. 

Q As a matter of fact, this is an official report' 

A Yes, sir, it is. 

Q It is called a DD5; is it not? 

A That is correct. 

Q Now, sir, this idea of your meeting with the 

defendant in a case, would you consider that unusual? 


Yes, sir, I do. 
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Q Isn't it a fact, sir, that at that time there 
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W as a report form required in the Police Department of the 
City of New York called an Unusual Occurrence Report? 

A Yes, sir, there is. 

Q Did you, sir, in connection with that interview 

fill out an Unusual Occurrence Report? 

A No, sir, I did not. 

Q To your knowledge, sir, did Detective Rossa f!3 

out an Unusual Occurrence Report on that day in question? 

A No, sir. 

Q Now, at that time, sir, how long had you been i 

Detective in the City of New York Police Department? 

A Nine years. 

Q And to your knowledge, sir, on that day in 

question, how long had Detective Rossa been a Detective in ti 
City of New York Police Department? 

A As a Detective, I don't know, but I believe he had 

nineteen years as a Police Officer. 

Q Am I correct, sir, that neither of you filled 

out an Unusual Occurrence Report, and to your knowledge, 
neither of you made an entry of that conversation in your 
memorandum book? 

A As to the conversation? 

Q Yes, sir. 
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No, sir. 


Q Now, am I correct, sir, in your experience as 

a Detective, would that statement, if made by Mr. iiollella 
to you, be important? 

A That statement, yes, sir. 

Q Would it be significant? 

A Yes, sir. 

Q Would it be unusual? 

A Not for an unusual occurrence report, sir. 

Q Would it warrant being written down in the 

memorandum book, sir, in your experience as a Detective? 

A No, sir. 

3 Would it warrant being put into an official 

Police Department Report? 

A No, sir. 



Q In other words, you wouldn't consider it signi¬ 

ficant that a possible witness thought he was in dangered, and 
you would think it is significant enough to put it into a 
report : Is that your testimony here today? 

A I didn't put them into my report, or memo book. 

Q You didn't think it significant — Withdrawn. 

Prior to your going to meet with Mr. Bollella, I think 
you said you had a conversation and Instructions from somebody? 
A That is correct, 3ir. 1 






Rooney - cross/Newman ' 


H!rk 


auuiicy — ux'u^^/acwiiidii 30 

Were those instructions and conversations from 


Mr. Schian? 


No, sir. 


Q Did you have any conversation before you Inter¬ 
viewed Mr. Bollella with Mr. Schlam? 

A That is correct. 

Q And is Mr. Schlan the Assistant United States 

Attorney who at that tine was prosecuting this case? 

A Yes, sir. 

Q Did you cone back and report to Mr. Schlan the 

product of that conversation? 

A I did not cone back. 

Q Did you think it significant to tell hin that a 

possible witness is in fear, and that is why he wouldn't 


testify? 


No, sir. 


Q You didn't think that inportant? 

A I testified that I told Mr. Schlan that Robert Bollellaj 

would not be a Government witness. 

Q But didn't you tell him the reason is that was 

what you are telling us? 

A That's all I told him, sir. 

Q But you didn't — Just answer my question — 


I'm sorry, I didn't understand your question. 





did. 

Q An arrest warrant was executed that day, was it 

not? 

A Yes, sir. 

Q And that search that you are telling us about, 

and the seizure wa3 made incidental to the execution of that 
arrest warrant; isn't that so? 

A Er — To my knowledge, Mr. Bollella himself signed 

permission to search. 

Q But it was while you were executing that arrest 

warrant that he gave you the permission, and you made the 
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search; isn’t that so? 
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A Yes, sir, yes, sir. 

Q All of these papers that you took, did you walk 

out with them in your hands loose? 

A No, sir, I placed the revolvers and papers in a brown 


paper bag. 

Q In a brown paper bag? 

A Yes, sir. 

Q V/ere you here earlier when Mr. Bollella testi¬ 

fied that somebody walked out with a brown paper bag? 

A Yes, he testified that I did. 

Q That you did. 

Very well, sir. 

A Yes, sir. 

Q Do you know how many papers you had in that 

brown paper bag? 

A No, I don't. 

Q Did you ever count them? 

A No, sir, I did not. 

Q Did you ever inventory them? 

A No, sir, I did not. 

Q Did you ever make a list of them? 

A No, sir, I did not. 

Q Now, sir, you told us about a conversation that 

Mr. Bollella had with you in which he inquired concerning his 
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job; is that right? 

A That is correct. 

Q He asked you whether you could 3ave his Job? 

A What could I do for him about the Job? 

Q What did you say to him? 

A I said that I would inform hi3 superiors of his coopera¬ 

tion . 

Q In other words, are you telling us that if Mr. 

Bollella had confessed that day to participating in the 
burglary, you would inform hi3 superiors, and you would be ablp 
to save his Job? 

A I said I would if Mr. Bollella had agreed to become a 

Govennment witness and testify to this case, I would make those 
facts known to his superiors in the Department. 

Q Now, in your experience as a Detective for nine 

years, had you ever heard of a Detective confessing to burglar^ 

, ! 

ies and remaining a Detective? 

A Could you repeat that again, please? 

Q Yes, sir. 

MR. NEWMAN: Mr. Stenographer, would you 
be kind enough to repeat that to the witness? 

(The Reporter repeated the question.) 

A Not burglaries. 

MR. NEWMAN: I have no further questions 
of this witness. 

* 
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0 Other crimes? 

A Yes, sir. 

0 All right — 


717 * 
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MR. IIOCIIIIEISER: I have been — 

MR. RYAN: I an sorry. 

CEOS S-EXAMINATION 
BY MR. K0CHKEI5ER: 

0 Detective Rooney, you are assigned to what is 

now known as the Burglary and Larceny Squad; is that right? 
A Yes, sir. 


0 And the normal function of a detective in the 

Burglary and Larceny Squad would be to catch, as it 5s said, 
and investigate numerous burglaries and larcenies; is that 
correct? 

A That is correct, sir. 

0 And as a matter of fact you have not been 

assigned to those regular duties throughout the duration of 
this trial; is that right? 

A That is correct, sir. 

0 You have been specially assigned to this cac.e; 

is this correct? 

A That is correct. 


0 And is there a special request and/or a special 

order from some authority in the Police Department tenporarii 
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assigning you to work with Mr. Ryan? 

A Yes, sir, there is. 
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0 And how long have you been specially assigned 
either to Mr. Ryan or to some other assistant in the United 
States Attorney’s Office? 

A On this trial since June 2nd — June 3rd, I'm sorry. 


the prior day. 


On June 2nd? 


A Yes, sir. 

0 And prior to that were you specially assigned 

in connection with other aspects of the investigation of the 
burglaries in which Denisch and Condon wore involved? 

A I'm sorry, I’m sorry, I didn't understand. 

Q Let me rephrase it. 

V7e can call it the Denisch and Condon case, 
all right, this one — 

MR. RYAN: Objection. 

0 Let me rephrase it. 

TIIS COURT: Just a moment. 

This is certainly beyond the scope of 
the direct examination. 


MR. IIOCHIiEISERi T7ell, your Honor — 

THE COURT: It has nothing to do with the 
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reason why this witness is on the stand 
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• 

TIIE COURT: Thank you, Mr. Klein, for 

1 

3 

your interest in the preservation of evidence. 


4 

MR. HOCHIiEISERs Thank you very much. 


5 1 

Your Honor, in view of your Honor’s ruling 


6 1 

and I presume with an exception to myself, then 


7 

I have no further questions. 


8 

THE COURT: All right. 


9 1 

Anybody else? 


10 1 

REDIRECT EXAMINATION 


11 

BY MR. RYAN: 

• 

12 

0 What was the purpose of making this report. 

• 

• 

Government's Exhibit — or Defendant's Exhibit CC? 

| 

W 14 ! 

j 

A To try to convince Robert Bollelia to become a Govern- 

1 

* 

15 

ment witness. 


16 

MR. LEWIS: That is not responsive, this 


*' 17 , 

making of a report. 


18 

MR. KLEIN: That was not responsive to the 


19 

question. 


20 | 

MR. RYAN: Let me see, my question was — 


21 j 

THE COURT: I think it was misunderstood. 


22 

MR. RYAN: Misunderstood. 


23 | 

THE WITNESS: I’m sorry, sir. I’m sorry, sir. 


24 | 

BY MR. RYAN: 


• 

Q What was the purpose of the meeting with Mr. 

| 
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0 What was the purpose of the meeting with Mr. 

Bollella at the Burger Flame? 

THE COURT: I will permit that. 

I don't think I could consider it leading. 

Go ahead. 

THE WITNESS: Which question. 

THE COURT: Well — 

Mr. Karr, will you read the question? 

MR. RYAN: I will rephrase — 

THE COURT: Just a minute, Mr. Ryan. 

(At this point the reporter repeated three 
questions and the answers given.) 

THE WITNESS: To try to, to try and convince 
Robert Bollella to become a Government witness. 


BY MR. RYAN: 

0 What was the purpose of the report. Defendant's 

Exhibit CC? 

A To state that we had met Robert Bollella at the Burger 

✓ 

Flame. 

0 And what is an unusual occurrence report? 

A An unusual occurrence report is made out by the 
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• 

2 I 

J1R. RYAN: No further questions. 


3 i 

RECROSS-EXAMINATION 



4 1 

BY MR. KLEIN: 



5 1 

0 Mr. Rooney, 

is it a crime — 


6 1 

A Yes, sir. 


1 * 

7 

Q (continuing) 

to threate: a Government v;itness? 


8 

A To threaten a Government witness? 


9 

Q Yes. 



1° ; 

A I imagine so, yes. 

sir. 


1 

11 

(Mr. Klein then sat down at counsel 


12 1 

table and then got 

up.) 


13 

BY MR. KLEIN: 


• 




14 

Q You didn't make any notation in that report 



(indicating), did you? 



16 

. A No, sir. 



17 

THE COURT: 

Anything else. 


18 

MR. RYAN: I 

lo, no further questions. 


19 

THE COURT: 

• 

All right. 


20 

Detective Rooney, you may step down. 


21 

THE WITNESS 

- 

: Yds, sir. 


22 

(The witness was excused.) 


23 

THE COURT: 

Well now — 


24 

MR. NEWMAN: 

I an sorry, I sort of 

• 

25 

anticipated. 

\ | 
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State your full nano for 


the record, please. 


?HE WITNESS: 


Richard X. Derry. 


RICHARD K. DERRY , called 

aa a witness herein, having been first duly 
sworn by the Clerk of the Court, was examined 
and testified as follows: 

DIRECT EXAMINATION 
3Y MR. RYAN: 

0 Would you tell us your occupation? 

A Special Agent with the FDI. 

0 I low long have you been with the FBI? 

A Approximately ten years. 

0 And are you assigned to any particular squad? 

A The Dank Robbery Squad. 

O Did you have occasion to participate in an 

investigation into the Manufacturers Hanover Dank burglary 
of December 12, '71? 

A Yes, T did. 

Q Did there core a tir.e if you recall when a 

Grand Jury returned an indictment in that case? 

A Yes. 

0 That was on July ID, 1972 or about that cate. 
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correct? 

Correct. 

0 .Jew, after tea inc'.ictiv.cnc, did there cor" 

time when you haa a ccnvsrsution wrtn «- »c do ..ondan.. 
Colic11a? 
a Yea. 
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the best of 
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tliis case. 

0 Then what happened? 

A Wall, whan Mr. nollella first cane in he came into, 

I believe, Mr. rich Ian' s office — outer office and I searchec 
hin and then he went in to talk with Dennis Condon in 
Mr. Schlam's office. 

Q Then what happened? 

A A short tine after — a very short tine after that 

he cane out and requested to qo to another room or another 
office and then I took him — he and Dennis Condon,across 
the hall to the Conference Door, which I had ascertained was 
enptv and he and Dcnni3 Concon went in and i left the 
room. 

Q Did there cone a tine when you went back to the 

room? 

A Yes. 

O How lonq after? 

A Approximately a half hour or so. 

q what happened when you returned? 

A When I went back into the room Mr. nollella was 

pacinq back and forth the lc..qth of the Conference Room and 

I asked what he was going to do. 
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A Ills reply was, I don't know — I just don't know. Tha 

ho aokod if ho could leave and go to the Mon'3 Room, which 


n 


ho did. 

Q Then what happened? 

A A little while later ho returned to tho Conference 

Room — 


0 About how long later? 

A 15 to 20 minutes. 

' 

Q Then what happened? 

A Ho came back into tho Conference Room and again I 

asked what are you goinq to do and he said I don't know — 

I don't know. A couple of minutes later he asked if he 
could leave and I said certainly and he left the office. 

0 At any time during these events that you just 

testified to, did Mr. Hollella ever tell you that ho couldn't 
do it, that ho knew it was a lie and he couldn't testify — 
MR. KLEIN: Let the witness testify, 

please. 

THE COURT: Wait >• a minute. 

MR. KLEIN: Let him ask him what the 
conversation was. 

TITE COURT: I think this witness has been 
asked certain questions and related what tho 
conversation was. 


! 





Derry - direct 


%£! fa 

3114 

Now, are you reading from tostinony — 

M3. RYAN: I will have to find the pago. 

I have my notes. 

MR. NEWMAN: May I direct the Court's 
attention to this aspect of it. If I remember 
tho testimony of Mr. Dollella it was that 
this conversation— theso statements were not 
made to this agent but made to Mr. Condon and 
I think the predicate of the question, most 
respectfully, is unfair 

THE COURT: Let's see what the transcript 
does say. 

MR. NEWMAN: Yes, sir. 

MR. RYAN: Page 2 832 . 

THE COURT: Before you state what it is, 
take a look at the page. 

MR. NEWMAN: I don't have the minutes — 

MR. RYAN: Page 2834, line 22. 

THE COURT: Is thio supposed to be a 
statement to Agent Derry? 

MR. RYAN: This is the defendant 
Dollella'8 testimony about the statements to 
MR. Berry at tho Conference Room in the U. S. 
Attorney's office. 
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BY MR. RYAN: 

o Did MR. Bolle11a tell you he couldn't do it, 

he knew it was a lie and he couldn't testify against people 
and implicate others just to help the Government out or 
anything to that effect? 

A Ho never said anything like that. 

MR. RYAN: No further questions. 

C ROS S -E X AMIN ATI ON 
BY MR. KLEIN: 


Q Agent Berry, at the tire of this conversation 

in the office hero, you knew, did you not, that — 
that Mr. Bollella had already been arrested? 

A Yes. 

Q ' And you knew he had been arraigned? 


A Yes. 

Q And you knew an attorney had appeared for him? 

A Yes. 

Q You left Mr. BollellA and Mr. Condon together 

in a room? 

A That's correct. 

Q Was that room bugged? 

A No, it was not. 

Q You worked at that time — the head of your 
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0 Hid you ask Mr. nollella to testify on behalf 

of the Government here? 

A I asked Mr. Dollelln if he'would bo a Government 


witness. 


ho re ? 


Q And ho did say, "I can’t do it, I can't do it"? 

Yes, 3ir. 

Q And then lie left? 

Then he asked to leave, yes. 

Q Do you know how he came down to these offices. 


No, sir, I don't. 


Did you know that a phone call v/as made to him 


to cone down? 


A I didn't know a phono call was made. 

Q ' You came down hore because Mr. Condon was 
here; is that riqht? 

A That's correct. 


Anybody tell you that Mr. Dollella was going to be 


here? 


A Yes, sir, it was mentioned but I can't recall who 

mentioned that Mr. Dollella was coming. 

MR. KLEIN: Mr. Ryan, would*you concede 


the Government made the telephone call to 


25 


Mr. Dollella? 
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MR. RYAN: Sure. 

Q Did Dennis Condon tell you or suggest to you 

and Agent Small that Robert Bollella would be the kind of 
fellow who would turn over — 

A That's correct. 

\ 

Q —like a whale — 


A Excuse me? 

Q What did he mean by turn over? 

A He would be the moat likely of the defendants that 

would testify against the others. 

MR. KLEIN: No further questions. 

MR. LEWIS: I would just like to ask one 
question. 

CROSS-EXAMINATION 
BY MR. LEWIS: 

Q Is it unusual for the FBI to bug a room 

when a defendant is engaged in conversation with somebody 
connected with the Government? 

A Would you please repeat it? 

MR. LEWIS: Yes. 

(Record read.) 

THE WITNESS: It's never been done to the 
best of my knowledge. 


MR. IEWIS: Thank you 
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Well, you have specifics with respect to 
evidence there. I am going to instruct the jury 
as to when a conspiracy is formed, what its 
duration is in terms of the indictment — 

MR. KLEIN* Are you telling the jury it is 
a very narrow and limited indictment on Count 1? 

THE COURT* I am going to tell them the 
Government charges as the period of time, given 
the standard rule that the Government is not bound 
by the exact dates, but it must be satisfied 
beyond a reasonable doubt that the existence of 
the conspiracy was some time during the period 
alleged. 

MR. KLEIN* Even if you believe Denisch's 
statement that he gave $5,000 of the proceeds of 
the Chase Manhattan burglary to Robert Bollella, 
this fact cannot be considered as proof that 
Robert Bollella either conspired or had possession 
of — conspired to burglarize the Manufacturers 
Hanover or had possession of Manufacturers Hanover 
loot. 

THE COURT* Let me hear that once again. 

MR. KLEIN* Even if you believe Denisch's 
statement that some time in April 1972 ho gave 
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$5,000 of the proceeds of the Chase Manhattan 
burglary to — which was originally earmarked for 
Condon ~ to Hollella, this fact ca.inot cu 
considered as proof that kobcrt fcollella either 
conspired to burglarize the Manufactu. Hanover 
or had possession of Manufacturers Hanover ioot. 

Till: CGUkfi Aj I understand, that is the 
unrelated burglary? 

(continued next page) 
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MR. KLEIN* Your Honor said at this time 
you would let it in solely because the question 
had been asked of Mr. Denisch on the stand 
what he did with the difference in money, with 
all of the money that he had from all of these 
burglaries, and he said, I spent the rest of it, 
and Mr. Ryan was permitted to show that as part 
of the rest that was spent he gave $5,000 of the 
Chase Manhattan burglary to Bollella, which had 
been originally earmarked for Condon, and it came 
in on that theory, and we are beinq prejudiced, 
my client is being prejudiced because it is proof 
of another unrelated crime happening months and 
months later, after the termination of the 
conspiracy, and this came in in the case -- 

MR. RYANt Well, we really offered it as 
to the relationship between Denisch and Bollella, 
to show the relationship. We didn't offer it 
as part of the conspiracy. It was offered to 
show the nature of the relationship between the 
Government's witness and the defendant Bollella. 

MR. KLEIN* But, you see it is not a 
prior inconsistent statement — 

THE COURT* Why don't you type that out 




during lunch? 
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someone knowing that the goods were stolen from 


3 

a hijacked truck buys them this year. If he 

► 

% 

4 

knows they are stolen and they are found in his 


5 

possession, he is guilty of a federal crime. 


6 

MR. KLEIN: The crime, but not the same 


7 

crime, not having to do with hijacking. 


8 

THE COURT: No, no, the crime of possession 


9 

1, 

of stolen goods. i 


10 

MR. KLEIN: I agree, that is why I am 


11 

saying as far as 4 is concerned I don't make that 


12 

motion but — 


13 

THE COURT: I am sorry, I misunderstood 

• 


4 


14 

you. I thought you were saying — 


15 

MR. KLEIN: I am saying — 


16 

* 

THE COURT: (Continuing) 4 is the substantive 

* 

17 

count of knowing receipt of monies taken from the 


18 

bank. 


19 

MR. KLEIN: That starts with alleged 


20 

conversations after the burglary with Denisch, 


21 

Condon and Dollella. That 4 has nothing to do 


22 

with Count 1. 

o 



23 

THE COURT: Right, but of course actually 


24 

it doesn't appear to me that there is any proof. 

• 
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direct proof of his receipt of funds — 
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MR. KLEIN: There is no proof — 

T1IE COURT: So that maybe a weakness in 
the Government's case, and I will reserv® decision 
on your motion to dismiss that. 

MR. KLbiNt All rignt. 

I move on all the other grounds, of course, 
that we are entitled to. 

THE COURT: Mr. Sonenshine? 

MR. SONENSHINE: If the Court please: 

At this time I respectfully renew all 
motions previously made on behalf of my client or 
any other motion which is joined, and I further¬ 
more move for the dismissal of the indictment or 
for a judgment of acquittal now at the end of the 

/ 

Government's case, or rather at the end of the 
entire case upon the grounds that the evidence 
adduced by the Government against the Defendant 
Montello is insufficient in law either to warrant 
its submission to a jury or to establish guilt 
beyond a reasonable doubt and I therefore move 
for a judgment of acquittal as well, ir your 
Honor please. 

THE COURT: I will deny that motion. 

MR. SONENSHINE: Exception. 
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THE CLERKs Criminal cause for sentencing. 
United States of America versus Robert George 
Bollella. 

, > 

THE COURTS I have received Mr. Klein's 
motion to vacate and set aside the judgment of 
conviction which was supplemented today by a 
memorandum and I received today Mr. Ryan's 
memorandum on behalf of the government opposing 
that motion. 

I must say that after studying the motion 
and the record I do find there is a substantial 
question presented here that I cannot decide 
chis afternoon and it would be of aid to me if 
both sides would submit any further search they 
can. 

I was going to suggest that we put it 
over for one more week if that is agreeable. 

MR. KLEINs Would Mr. Ryan have objection 
for an additional week? I have heavy paper work 
to get out and I would neglect one or the other. 

THE COURT: The Court has no objection, 
certainly. 

One more week, in any event, would put it 
over until Columbus Day which is a holiday. 





We will put it on for October 15. That 


might even be of assistance to the government 
because of its many obligations too, but I will 
tell you what is troubling me about the situation 
with respect to the defendant Bollella in the 
light of Mr. Klein's motion. 

We don't see it exactly eye to eye but 
basically, I see a substantial question in this 
way* Recognizing, as the government has pointed 
out in its memorandum, that there is testimony 
by Condon and Denisch as to conversations on a 
face to face basis with this defendant regarding 
receipt of what they call "their share of the 
loot" from him and assuming that that implies 
that he did in fact get what he gave them from 
somebody who was actually connected with the 
bank robbery or at least holding money — bank 
burglary , I am sorry — or at least holding such 
money — I am bothered by the fact that there was 
hearsay testimony admitted with respect to state¬ 
ments made at Lou Montello's house the morning 
that they drove out — 

MR. RYAN* I understand — 

THE COURT* And what I find missing in 







s 

the record is any instructions by the Court that 
calls to the jury's attention that hearsay testi- 

% mS 

money which might be admissible with respect to 
this defendant’s participation in the conspiracy / 
of which the jury acquitted him, c ould n ot be 
utilized against him on substantive counts and 
the missing evidence here^ at least, it s eems 
missing i n part, is tAst, assuming the truth of 
what Condon and Denisch state, which the Court 
has to do in the light of jury's verdict, there 
is still the further question that was raised in 
Mr, Klein's memorandum as to wh ether th at exchanged 
passing off of funds as a conduit, was fairly 
embraced within count four which charged him, the 
defendant Bollella and the defendant Louis Montello 
with being the receipients of a share of the loot. 
Now, that is the difference I see between 
a charge saying in count four "The two of you 
together got fourteen thousand dollars as your 
share of the loot." That seems to be a fair 


summation of what that count charged. 

__ <f . r 

There is the other aspect of it whiah is 
that is was testified to that he acted as a 
conduit to transfer funds from the central keeper 


/ 
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of the loot to these two for the special reasons 
testified to which means he did not keep it him¬ 
self but acted as a conduit. 

■ii ii ■■■"— ***' ’ \ 

Now, even assuming that is true, does 
that not raise a serious and perhaps fatal vari¬ 
ance between count four as charged and the proof 
in the case? 

HR. RYAN: Assuming that, I call your 
Honor's attention to Wright on federal practice, 
section 516 which in effect says that a variance 
is no ground for setting aside a verdict unless 
a substantial right of the defendant to any of 
the charges against him would be prejudiced. 

It also points out, that the Appellate 
Court is reluctant to reverse for a claimed 
variance not objected to at trial. 

In addition, there is a recent — not 
recent — I have October 26, 1971 and I will get 
the regular citation; U.S. against Silverman, 
dealing with a variance and what effect does it 
have on the verdict. 

We will pursue the variance question and 
the effect of the hearsay testimony but oint 
out that our memorandum submitted shows the 
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evidence of the non-hearsay testimony; the 
defendant's own conversations 

THE COURT; I understand but it is not 
just the character of the testimony but the 
thrust of the testimony. I agree with you that 
to the extent that the two government witnesses 
whom the jury believed, said "We met with the 
defendant Bollexla. We discussed the way the 
job went. He said to us 'I will give you the 
money whenever you want and I will keep a record 
of it" that was something the jury could deter¬ 
mine if the charge had been that — if it could 
be fairly said that that is what count four 
charged; that he served as a conduit for the 
other conspirators to funnel their shares to them. 

But count four doesn't really read that way. It^ 

--_ 4 ' "" 

says that he and Lou Montello each received a 
share and there is a difference, it seems to me, 
in the thrust. 

There is one third point, beside the 

„ .. — < 

variance, and that is, you may recall, that I let 
in testimony that late in April of 1972, I believe 
it was testimony by Mr. Denisch, that he paid five 


25 


thousand dollars out of an unrelated bank 



burglary, the Chase Manhattan job. I recognize 
that this stemmed from cross examination by 
counsel and may well have been permissible in a 

J 

sense but on the other hand, it was objected to 
and at the time I overruled the objection but 
there is a problem in my mind as to whether that, 
which by its tendency to show a propensity by 
the defendant to commit such crime; namely, to 
take five thousand dollars that he knew to be 
stolen, whether^ that deprived him of a fair 
consideration of what was done with respect to 
the counts with which he was actually charged. 

MR. RYAN: Of course, on that, it was 
not only relevant to the cross examination 
developed by the defense but also relevant to the 
relationship between Denisch and the defendant. 

Here was a subsequent similar act. 

THE COURT: What I am trying to say is 
this: We are no longer talking about the 
conspiracy. This defendant was acquitted of a 
conspiracy count by the jury for reasons they 
believe sufficient in the light of the instructions 
given by the Court. It was for them to determine 
where or when that conspiracy was, in their view. 





ended and over with. 
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We are talking now solely about the jury's 
finding of this defendant guilty on count four. 

What did the five thousand dollar payment in^ 

April of 1972 have to do with count four? That is 
really the question. 

MR. RYAN* Of course we are viewing it 

from hindsight — 

THE COURT: I understand but we are view¬ 
ing it from motions raised which attack, in a 
certain sense, the fairness of allowing that evidence 
to be considered by the jury on count four, which 
in a way may question whether my instructions to 
the jury were adequate on that count. But that 
has nothing to do with the variance and the 
thrust of the evidence and the thrust of the 
charge. 

So, in the meantime— and I am not going 
to ask you to submit elaborate briefs — but if 
you have, as a result of your own research, any¬ 
thing that bears pretty specifically on those 
points it would be most helpful to the Court. 

MR. RYAN* Surely. 

THE COURT* So I will adjourn this to 
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satisfy Count 4? 

HR. KLEINs Because Count 4 charged 
Hr. Bollella with being a recipient together 
with Willy Montello with splitting a $14,000 
share of the loot of the Manufacturers Hanover 
burglary between them. 

THE COURT: You may read that into it. 

It is actual language and I grant you it named 
both Louis Montello and Hr. Bollella. As we 
know, Mr. Montello was severed out. For all 
practical purposes it was a charge that 
.Mr*. Bollella did willfully and unlawfully receive, 
conceal and have in his possession approximately 
$14,000. 

MR. KLEIN: Yes. 

THE COURT: Taken from the bank which 
they knew had been taken from the bank. 

MR. KLEIN: The only way that could be 
understood in plain language to a jury could 
only have been that Louis and Mr. Bollella, 

I say Louis is necessary, it says on or about 
December 14th, the only money that he got on 
or about December 14th or was supposed to get 
was a share of the loot because a conversation 
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took place at Louis' house on the night of the 
burglary and Mr. Bollella wa3 absent. And 
Louis said Mr. Bollella is going to split one 
share. Everybody else got a $14,000 share and 
we are going to split. It refers to one share 
they were to get on December 14th. That is 
the plain reading of the language. 

Mow, it seems to me a charge of receiving 
is negated by proof of passing off as a conduit 
receiving monies and acting as a conduit which 
is passing to somebody else. It is negated. 

I think from the facts of this case it has to 
mean that that was the understanding. The 
only mention of $14,000 in the entire case I 
saw was that was the numerical decision of each 
one shares of the proceeds of Manufacturers 
llanover and that was determined on the 13th or 


14th. 


And Count 4 has a specific date in there. 


Count 4 doesn't say that after the conspiracy 
was over in March or April that he would make 
payments, he would act as a conduit. I>ow do 
you justify payment in March on or about 


March 14 tli — 




r 
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THE COURT: On or about December 14th, 
you mean. 

MR. KLEIN: What did I say? There were 
payments in March. 

THE COURT: How can something that has 
gone so far as that — as I remember the testimony, 
a number of these payments, according to both 
Condon and Denisch took place in the month of 
December. 

MR. KLEIN: Around Christmastime. 

THE COURT: Ranging from the 14th to the 
end of the month when Condon took off for Europe. 

MR. KLEIN: The defense is different on 

* 

both charges. It is true I came in late and 
there was no bill of particulars that I saw 
that indicated either v/ay whether counsel before 
me was diligent in asking for a bill of 
particulars, but my defense was geared to the 
$14,000, to the share of the loot. That was 
my defense. All these other acts, as conduits, 
was coming in I thought on the ground of the 
conspiracy. Even though you left it for the 
jury to determine when the conspiracy was over. 

I believe you told the jury two things. You left 
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it for then to determine the length of the 

conspiracy, you stated they couldvery well find 

% 

that it was part and parcel of the conspiracy. 

I think Mr. Ryan urged it, to make distribution 
of the proceeds not until the proceeds were 
distributed but they — 

TIIK COURT: Well, except my comment on 
that would be it was clear that the jury 
acquitted Mr. Eollella of the charge of having 
agreed with the other co-conspirators to burglarize 
this bank. That is really what that conspiracy 
count was all about. It was true there were a 
number of overt acts alleged, the last of which 
was that in the week of December 12th Mr. Eollella 
and Denisch had a meeting during which they 
discussed the burglary. It wouldn't have been 
clear before the time whether that meant 
discussed planning for the bank burglary or 
discussed what happened after it. The point 
i3 I do agree with the jury acquitting 
Mr. Eollella of all implication in the conspiracy. 
But they did convict him on the basis of the 
substantive count of possession. Even if only 
of a momentary type. What I mean to say is 
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that in order to pay out Denisch and Condon 
he had the raoney. That is their testimony. 

MR. KLEIN: lie must have received it on 
or about December 14th. 

Tin: COURT: There was even some testimony 
as I recall that some of the money received was 
burned. And from the conversations there was 
independent evidence by one of the bank 
officials that there was evidence of a fire in 
this particular safe deposit vault when they 
looked at it the next morning. 

The problem I have, as I say, is it 
isn't for the Court to disagree with a jury 
finding. All I car. try to determine is whether 
there was evidence even though it be circum¬ 
stantial evidence sufficient for them to 
reach t\e conclusion if they believed the 
testimony of Condon and Denisch which they 
obviously did. That he had this money in his 
possession if only for the purpose of paying 
them off as they needed it. There is nothing 
in this count which I think would justify the 
construction you place on the count that it 
was limited entirely to his being a recipient 
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of a share. I can't say that might not have 
been in the mind of the Government or whoever 
drafted the indictment but on its face it simply 
charges in the language of the statute that he 
did receive, conceal, and have in his possession 
a certain amount of money at or about a certain 
date. I don't think the Government is tied down 
to an exact date even in substantive counts. 

In other words, if it turns out to be on 
the 21st of December by the proof I don't think 
that would have been a fatal bearing here, or 
the amount of money turned out to be $7,000. 

I understand your basic contention very clearly 
which is you feel the variance consists in that 
you interpreted the count to mean that he was 
the recipient of the share of the loot and not 

4 < 

a mere conduit by which shares of the loot passed 


MR. KLEIN: Right. 

THE COURT: I understand. I think there 
is one other thing. You make the statement he 
isn't charged with aiding and abetting. I have 
to charge because of the section 2 reference 
in this count. The aider and abettor statute. 


i. 
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that is to say if someone participates by an 
affirmative act in the commission of a crime, 
he makes himself liable as a principal. 

MR. KLEIN: Right. 

TIIE COURT* Mow, oven though Condon an^ 
Denisch by their own confession had been 
participants in the burglary of the bank as such, 
that is to say the breaking and entering and 
taking away, they were al^o guilty of a crime 
of receiving money taken away from that bank, 
too. And to the extent that a charge is made 
here under Section 2, I think it could be said 
that Mr. Bollella was a participant in aiding 
and abetting them to derive their shares of the 
loot. 

MR 0 KLEIN: Is there a charge made under 
Count 2? 

MR. RYAN: Yes. 

TIIE COURT: A charge under Count 2 not 
against Mr. Bollella but against Condon. 

MR. KLEIN* Mr. Bollella isn't charged 
with being a principal. 

THECDURT: Condon pleaded guilty. 

MR. RYAN* To the conspira';y count. 
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Your Honor, I think the last count reads clearly 
it is a violation of 2113 and Section 2. 


Embodied in the count — 


THE COURT: I understand that. 

MR. RYAN: He was clearly charged in the 
indictment with aiding and abetting in the 
commission of the crime. 

THE COURT: And I so charged the jury. 
MR. RYAN: That is correct. 

THE COURT: On the aiding and abetting 


16 


statute. 

MR. RYAN: Absolutely. 

MR. KLEIN: Your Honor, I feel very 
strongly. My defense was geared to receiving a 
share of the loot. And I presumed or assumed 
that Denisch and Condon's testimony about 
receiving money, the proceeds that Mr. Bollella 
had been offered on the conspiracy particularly 
because they had that colloquy and you even 
charged the jury that it is being received in 
evidence at this time against Mr. Bollella but 
it is not received in evidence as against the 
others. And at the time, I said, well, I would 
like you to charge it is not to be received against 
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Mr. Bollella and everybody at the counsel table 
and your Honor also laughed and we went on. This 
is what 1 had in mind. It is not to be received 
against him on the conspiracy. What your Honor 
dii on that instruction or ruling was naturally 
any direct statement made to a conspirator are 
binding on the conspiracy but not binding anybody 
else until they are shown to bo conspirators and 
certainly not after the termination. You gave 
limiting instructions to everybody else but not 
to Mr. Bollella. I assume that testimony came 
in solely on the conspiracy. 

THE COURT: But he was acquitted on this. 

If it was error it would be called harmless error. 

MR. KLEIN: Now, we are using testimony 
that came in on the question of the conspiracy to 
justify the conviction on the substantive count. 

THE COURT: The presence in the record, is 
that what you base your — 

MR. KLEIN: Yes,' that plus the fact that I 
definitely recall Mr. Ryan saying to the jury we 
will show Louis Montello — or the shares will be 
$14,000 apiece and Mr. Bollella was to split one 
share of $14,000. This is what I thought the thrust 
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was. I cited a number of cases in say memorandum 
in which the charge reads one way and evidence of 
another way comes in and the courts hold it is 
not sufficient to base a verdict on. You can't 
have a conviction in a cri *.nal case unless you 
have two items, one is a s„ ? -ific charge in an in¬ 
dictment or information and secondly you must have 
proof of that specific charge. You cannot add to 
or amend the charge in the indictment. The court 
can't and neither can the prosecution, by way of 
other evidence. Without a specific charge, no 
matter how much proof you have, you can't have a 
conviction. I guarantee you that the grand jury 
could if they had wanted to, they could have in¬ 
dicted Mr. Bollella for acting as a conduit in this 


case. 


THE COURT: But I ask you this, if that were 
so I can't see this indictment reading any differently 
than it does because whether you act as a conduit 
in which you temporarily possess the money or act 
as a recipient the essential elements of the crime 
are one, that the money in fact was money that came 
from a bank that was taken from the bank with in¬ 
tent to steal it and the other element the person 
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who possesses it whether he received it at the 
end of the line or receives it as a conduit to 
pass it on to somebody else Knows it is stolen. 
Decause possession in that case is simply actually 
having your hands on it and the problem as I say 
is if they were being tried separately, apart 
from the conspiracy, I dare say the evidence that 
would be admissible against him would be the face 
to face conversations that Condon and Denisch 
claimed they had with him. And their account of 
having received money from him which they say he 
knew because he knew about the bank burglary. 

That is their statement, that he knew that. That 
is as far as I am aware. And that was — there 
was no objection to the statement of this testimony, 
that I heard about your job last night, it is a 
good job, someone told me, good work you did. And 
the other thing was one of them said even some of 
the bills were burned that I received from him. 

Now, the basic question is, is it sufficient 
to conclude along with other facts emerging from 
Mr. Bollella'B direct testimony as to his acquaint¬ 
ance with the Montello family, with Louis Montello, 
and so forth, and even to some extent later in time 
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I know he wrote, I am not — all I am saying 
is that there was corroborating evidence if one 
could call it that of a circumstantial character 
which adds up and would permit the jury to infer, 
as it apparently did, that he did have his hands 
on that bank money and he knew he had. Whether 
the amount of $14,000, whether it did occur on 
the 14th, I believe there was conversation the 
very next day about it according to Denisch in 
Ratigan's bar. As I say, I think I would have to 
conclude as a matter of sufficiency of evidence 
it is sufficient on a circumstantial basis to 
constitute at the very least satisfaction of the 
requirements of Section 2. If not of Section 2113c 
in and of itself. 

MR. KLEIN: I agree the jury brought in a 
verdict based on the direct examination — 

THE COURT: I am talking about the 
sufficiency of the evidence. 

MR. KLEIN: I was misled. I think the 
plain import of the government's case as it 
started out — to satisfy that count that the 
government had in mind was the fact Louis and 
Mr. Bollella were to split one $14,000 share and 
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that Is the only way it can be read. I am saying 
that's the way this case opened. It opened on a 
basis of attempting to satisfy Count 4 by showing 
that Louis Montello and Mr. Bollella were to split 
a $14,000 share on or about the 14th. When that 
failed the government shifted position and hung 
its hat on the second peg for the first time. I 
have a case where the government tried to show 
fraud and couldn't and tried to show constructive 
fraud and the appellate court said that can't be 
done, that is a fatal variance. That is one of 
the cases I mentioned. I say this count is being 
rationalized by hindsight. Sure the grand jury 
could have meant that but we don't know what the 
grand jury meant. The thrust of the governs snt's 
case — it was the one $14,000 share to be split 
between Louis Montello and Robert Bollella. Plus 
the fact — before this thing started this was 
conceived in error. Conception took place in 
Louis Montello's house when Louis said we're 
going to split one share. Mr. Bollella wasn't 
there. Your Honor gave a limiting instruction 
that this is not binding on Mr. Bollella insofar 
as the conspiracy is concerned until later on you 
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find that ha is a member of the conspiracy. The 
jury knew he was charged in two counts, the sub¬ 
stantive count as well. By directing the limiting 
instruction only to the conspiracy count it per¬ 
mits the jury to accept that statement as proof 
on the substantive count that he was to receive 
money from the burglary. 

Then we go to the end of the case. I am 
skipping the middle part. We go to the end and 
we got a statement on redirect by Denisch, I be¬ 
lieve, that he had given $5,000 of the loot of 
the five month subsequent burglary of the Chase 
Manhattan Bank to Mr. Bollella. 

Now, we started the case with a statement 
that he shared in the proceeds and we end the 
case with a statement that he shared in some pro¬ 
ceeds. That is to show propensity. I feel with 
all due respect it was taken erroneously. How 
can the jury bring in a really fair verdict and 
do justice to a defense on whether or not he re¬ 
ceived a share of the loot of the burglary at the 
Manufacturers Hanover Bank? He didn't get a 
fair trial on that count, your Honor. I don't 
want to keep belaboring it but it is unusual for 











a court to sit three times on a sentencing. We 
didn't get to the sentence at all. We are dis¬ 
cussing points of law and I am not making these 
up vainly. 

THE COURT: As you say, because of the 
limiting instruction with respect to the hearsay 
conversation relating only to the conspiracy 
count, your contention is that that evidence 
limited only in that way was still there for the 
jury to consider when they came to this Count 4? 

MR. KLEIN: Yes sir. 

THE COURT: That is what you are saying — 

MR. KLEIN: As a matter of fact, I would 
go further. The very fact you did give a limiting 
instruction as far as the conspiracy is concerned 
but didn't say anything about the substantive 
count would indicate that what you gave them im¬ 
plied or directed them to consider on the -sub¬ 
stantive count. 

THE COURT: Then you say it was taken as 
to the other count. Of course I must say the 
other testimony came in in a rather peculiar way 
because it was on redirect of Denisch and its 


purpose as Z remember was to elicit from him an 
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explanation of what he did with the proceeds 
of the later burglary. 

Now# do you say I overruled your ob¬ 
jection at that point? 

(Continued on next page.) 
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MR. KLEINx Yes. I contend it was a 
subsequent crime. This permitted him to be 
convictedvndor the Manufacturers burglary by 
proof of the Chase Manhattan burglary. That 
was to show a propensity towards participation 
in various bank burglaries. If he participated 
in that he probably did in this one. Even 
Clarence Darrow wouldn't have won that point. 

It is difficult and unfair. It is hard with 
extraneous items coming in like that. The 
probative weight is far outweighed by the prejudice 
by permitting that to come in. If I was sitting 

on a jury I think I would be influenced by it. 

* 

He got $5,000 from the other one and here 
there was an agreement to split $14,000. To 
get $7,000 from this one. Retween those two 
incidents how can the jury fairly consider the 
circumstances? There was too much extraneous 
matter in there, your Honor. It was prejudicial 
matter. 

THE COURT: Suppose I hear from Mr. Ryan 
a minute. I was somewhat hampered in my 
consideration because of the loss of the record 
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for purpose of appeal. There was a remark in 
your opening statement where you characterize 
your case against Mr. Bollella in terms of his 
receiving shares. 

MR. RYAN* I have before me pago 229 of 
the opening statement. 

THE COURT* What did you say? 

MR..RYANs "Mr. Bollella i3 the man who 
vouched for Condon and Denisch with the rest 
of these defendants. It was Mr. Bollella who 
was the link that got the team together. It was 
Mr. Bollella who wasn't at the scene of the 
burglary during the commission of the burglary, 
but it was Mr. Bollella, we intend to prove, 
who after the burglary got $7,500 for his efforts 
— his efforts in assisting in the perpetuation 
of this burglary without anyone getting caught. 

And the evidence will come out a3 to what he 
did. 

"Mr. Bollella at the time wa3 a New York 
City policeman and he still is. He worked in 
the Chief Inspector's office. We intend to 
prove to you that Mr. Bollella at the time of 
this burglary, participating in the conspiracy 
in handling the money after the burglary, was 
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not only a Now York City policeman, but ho was 
a close business associate with a Mr. Louis 
Montello...." 

And then I talk about the relationship. 

THE COURT* As part of the conspiracy of 
the handling of the money. It does raise a 
question, first of all, that the theory of 
Count 4 as stated in the opening was he was the 
recipient of a share of $7,000. In my judgment 
there was no competent proof of that, absolutely 
none. Ho competent proof. Hearsay evidence 
received for purposes of linking him to the 
conspiracy would not be competent to prove that 
he received a share of the loot. There is no 
competent proof of that. Absolutely not a 
scintilla. 

MR. RYAN* I am at a loss. 

THE COURT* Wait a minute. I am not 
talking about the other aspect we discussed at 
some length here, namely, the question of 
whether his handling of the money as was 
described in the testimony of Condon and 
Denisch would satisfy this Count 4. But my 
point is, if it was the Government's position 
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in its opening that Count 4 charged ho was 
indeed in receipt of the share of the loot, 
$7,500 or $7,000, I don’t believe you can point 
to a shred of evidence that would be competent 
to prove that other than the hearsay statement 
which wouldn’t be competent in my judgment on 
the substantive count made by Denisch that on 
a morning he was out there Montallo said he 
and Bollella would split $14,000. 

MR. RYAN: We have to respectfully and 
vigorously disagree. That the meeting the 
night of the burglary where the proceeds were 
divided and was destined for Mr. Bollella was 
not competent evidence. 


THE COURT* How could it be? How could 
it be? You can't prove a substantive charge by 
hearsay evidence under any circumstances that I 
can appreciate. I understand that hearsay 
evidence would be competent once a person's 
membership is established in a conspiracy but 
here the jury acquitted him of the conspiracy. 
And to the extent your opening describes his 
role as a participant in the conspiracy and 
the reward he received for carrying out that 
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role the jury did not accept the view that 
the conspiracy continued after the consummation 
of the burglary itself. As far as he was 
concerned. It was clear they had no difficulty 
on the evidence convicting the other defendants 
on the basis of the testimony of Condon and 
Denisch as actual accomplices in the commission 
of the burglary. That is something clearly the 
jury had every right to do because they had 
competent evidence. 

The big question in this case, as I see 
it, is whether counsel is one, correct in his 
view that he accepted the Government's construction 
of this indictment as meaning that Bollella 
received a share of the loot as in effect an 
award for the role he played. On that, I say 
there is no competent evidence. But I do 
recognize as I discussed at length that there 
is circumstantial evidence with respect to 
Count 4 that would imply his having in some 
way had possession of the loot for purposes of 
distributing it to Denisch and Condon according 
to their testimony which the jury accepted. 

And I recognize that aspect of it, but I am 
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'troubled by the possible rub—off effect of 
incompetent evidence for a fair trial and plus 
the effect of that other second payment 
alleged to have been made or which Donisch 
testified to from the totally unrelated bank- 
robbexy four months later. So I do have that 
problem, too, which I find troubling from the 
standpoint of trying to decide whether the 
conviction should stand. In the present 
context. 

I certainly have read your briefs on 
this. I am aware that when it comes to 
admitting other crimes, and as the Court pointed 
out in the Vario case which is probably one of 
the i'ore recent decisions on that, it naturally 
depe. ~s on the trial judge’s discretion and the 
Court pointed out 3uch evidence would naturally 
be prejudicial to a defendant. 

On the other hand, if it is related in 
a reasonable way to a particular crime charged, 
the trial judge must weigh the effect of 
possible prejudice against relevancy. And the 
Court states the rule in the Circuit as being 
that the introduction of another crime is if 
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such evidence is admissible only if it is 
substantially relevant to such other purpose 
than to prove criminal character. What you 
say is the purpose is as far as ho is concerned 
other than proving his criminal character or 
criminal propensity to do such a thing as this — 

MR. KLEIN* I say it was to prove 
propensity. 

THE COURT* What other relevant purpose 
could it have? I understand it woulc oe 
relevant on the issue of Denisch*s credibility 
or the rehabilitation of Denisch who had been 
attacked by other defendants on his other 
bank burglaries and what he did with the money — 
and that is how the evidence came out. 

But the question is it had nothing to 
do in reality with Mr. Bollella except to the 
extent Denisch gave the answer he gave $5,0C0 
to Bollella four months ago. Mr. Klein 
objected and I overruled the objection. In 
retrospect I have some doubts about the 
correctness of that ruling, at least in terms 
of not later at an appropriate time instruct¬ 
ing the jury that that particular crime either 




did or didn't have — was something they 
can or could not, I will change that, consider. 
And I am — I would like to have your statement 
aside from for rehabilitation of Denisch after 
cross-examination, your statement as to how it 
would with respect to Count 4 because I would 
have to agree with the Court here that such 
evidence would naturally be prejudicial to a 
defendant. And it would be admitted only if 
it had a substantial relevance to the crime 
with which he stands convicted here which is not 
conspiracy but the receipt of this money. And 
I say I am troubled by that. Perhaps there is 
something I overlooked in the record that you 
might point out. 

MR. RYAN: It was relevant on our direct 

case. 

THE COURT: Oil your direct case in what 
respect? Why would it be relevant on your 
direct case? Forgetting for the moment the 
rehabilitation. How would it be relevant as to 
the commission — there is a bank burglary which 
occurred December 1971 — how would it be 
relevant? First of all, the only other 
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participant in it that had any relationship to 
this case was Denisch. Right? 

MR. RYAN: Right. I would like to have 
an opportunity to answer it fully. 

Tins COURT: All right. 

MR. RYAN: First of all, the charge here 
— the evidence with respect to the Manufacturers 
burglary — Mr. Bollella dealt with Denisch in 
the possession and distribution of proceeds from 
the Manufacturers Hanover burglary. It would 
be relevant. No. 1, to show that as to his 
willingness and knowing felonious possession 
of the Manufacturers Hanover Bank proceeds, 
doling then out to Denisch subsequently, he 
was equally willing in the Chase Manhattan 
incident to accept burglary proceeds. 

In addition— 

THE COURT: It is that criminal propensity 
that the Court mentions. Because of the danger 
the jury concludes he committed a crime like 
that that he would commit one like this. 

MR. RYAN: Secondly, you will recall 
there came a time when Mr. Bollella did not have 
any more Manufacturers Hanover Bank proceeds. 
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he gave as a reason that Salvatore Montello 
had taken the money. I believe the reasons 

were given in April after -- 

THE COURT: Yes, I remember that testimony. 

Both Denisch and Condon testified to that. 

That's when they inquired about the further 
money that was coming to them. They received 
an answer from Mr. Bollella that Sonny had bor 

rowed it for attorneys fees. 

MR. RYAN: And shortly thereafter, after 
the Chase Manhattan burglary, it is Bollella 
who is asking and receives more money from 
Denisch, so he didn't have the money. He wouldn't 
be receiving the money from Denisch if he still 
had the proceeds. 

THE COURT: I don't follow the logic of 
that. As regards Count Four in this case, I 
must say that I would like to have some more 
time to consider this. I don't think it is 
appropriate for me to impose sentence at this 
time as far as Mr. Bollella. 

MR. RYAN: In connection with this hearing, 
your Honor, I would like to mark the Grand 
Jury minutes which were provided to defense counsel 
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at the opening of the case — I would like to 
mark them both as Government's exhibits. Your 
Honor will read them and see that the indict- 
raent was not based on any absence of evidence 
as charged by Mr. Klein. 

THE COURT: I understand that. 

MR. KLEIN: I say even if you did present ~ 

MR. RYAN: You had the minutes before 
the opening. I am trying to find the record 
of the inventory as to when they were turned 
over. All the information furnished to you 
show that it was a part of Mr. Bollella's function 
to dole out the proceeds. 

MR. KLEIN: As part of the conspiracy. 

MR. RYAN: You indicated that to a fare- 
thee-well. You indicated there was a loan trans¬ 
action — 

MR. KLEIN: That was all part of the 
conspiracy charged — 

MR. RYAN: It was not limited to the 
conspiracy. If there was no conspiracy count 
in this indictment the evidence was perfectly 
competent. 


MR. KLEIN: No, sir 
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MR. RYAN: Your Honor, I call your atten¬ 
tion to the Ruggiero and Annunziata cases, that 
even if there was no conspiracy count in this 
case the meeting at the division of the proceeds, 
where there was a discussion about how to handle 
Denisch's share and Condon's share and Mr. Bollella's 

v 1 

share, it was admissible under several theories. 

One of which they had a joint interest in a 
common enterprise in concealing and distributing 
these monies to Oenisch and Condon through 
Bollella. It was also admissible to show the 
conduct of Mr. Bollella, for example, the next 
night when he is having a conversation with 
Denischabout where Denisch said to him you have 
the money, and he said yes, when you want it 

I will give it to you. 

If that is not brought out the Government 

would be unduly restricted and any jury unduly 
deprived of eviaence, relevant evidence, that 
on the night before the other conspirators had 
destined that money to be ha;ndled by Mr. Bollella. 
Even if there was no conspiracy count in this 
indictment. And Judge Friendly goes on quite 
an expedition in citing the cases I have mentioned 
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that it was admissible on several theories. And 
the fact that we were proceeding on a conspiracy 
count which was included in the case does not 
mean that is the only ground we offer it as 
admissible — 

THE COURT: I understand that. I under¬ 
stand that the accomplice testimony that Denisch 
and Condon with respect to declarations made to 
them by this defendant would in my judgment be 
admissible evidence provided it was sufficient 
to establish all the elements of the crime in 
question. And one of the things that I still 
wish to take a look at here — I understand the 
rules to be each count of the indictment must 
be sufficient in and of itself, and I have to * 
say that each of these counts, as I read them, 
two, three, and four, seem to be related to the 
count of conspiracy which detailed the whole 
course of events that the Government claimed was 
charged. The substantive count, however, being 
the breaking and taking away and receiving and 
possessing. But the difficulty, as I see it, 
with regard to this defendant, is his acquittal 
on all of those charges relating to the burglary 
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of the bank. 

MR. RYAN: It was only one charge that was 
conspiracy. 

THE COURT: I understand. He wasn't 

charged in Count Two. 

MR. RYAN: To make it even clearer, his 

role in the burglary was doling out and distri¬ 
bution of funds thereafter for which he got $7500. 
The conspiracy count extended beyond two and 
three. 

THE COURT: What I say to you is I under¬ 
stand or thought I understood the rule to be 
each count in an indictment was to be sufficient 
unto itself. That is to say, if this defendant 
•is being charged here with being an accessory, 
an aider and abettor, in the accomplishment of 
the distribution of funds on a substantive basis, 
received them, possessed them and so forth; 
should not the whole transaction appear in that 
count? I am not certain of that. 

MR. KLEIN: Your Honor, I have a case 
which says — I don't know if it is very recent — 
but the cast says merely repeating the require¬ 
ments of the statute is bad pleading, you must 





15 


1 



33o 

33 

show a factual basis for it. 

THE COURT: What is peculiar about this 
case is the defendant is acquitted of the con¬ 
spiracy count, isn't charged in the two sub¬ 
stantive counts with which the conspiracy was 
concerned but is charged in a third count with 
receiving money stolen in a bank burglary which 
occurred. And I realized that the Government 
would take the position that it not only proved 
the conspiracy which involved five of the defen¬ 
dants other than this defendant, but it also 
proves that the other five defendants did in 
fact rob the bank. I understand that, but this 
defendant was — it certainly would be the proof 
in this case this defendant took no part in 
either of these counts two and three. Mo part. 

MR. RYAN: Correct. 

THE COURT: So that what you are left with 
is simply the bare-bones statement that on a 
certain day he received X dollars which he knew 
to have been taken from this bank and which he 
knew to have been taken from this bank with the 
intention to steal it and that he knew that money 
was so taken. 
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Now, I am saying that when it comes to 

proving what did occur as far as he is concerned 

* 

there had to be proof that he had the bank had 
been robbed, that he knew the money had been 
taken. The only question in my mind was the 
statement I heard about, "your job last night," 
or Sonny or somebody, I forget who it was,®"Sonny 
told me something or I learned about it. It was 
a good job." Whether that is sufficient to link 
him or to provide that the knowledge as far as 
the substantive count is concerned that that 
particular bank was the one that was robbed, 
that he knew a lot of money was taken from it, 
and that he in fact when he talked to these men 
at various times and handled the money was indeed 
handling the money from that bank robbery. 

MR. RYAN: Are you saying the jury could 
have found they thought it was a different bur¬ 
glary? 

TliE COURT: I an not saying that. As 
far as the sufficiency of the proof in this case, 
the competent admissible proof, beiftg on a 
direct — that is to say, admissible evidence 
against him, he was acquitted of the conspiracy. 
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Ug wasn't charged with entering the bank. He 
wasn't charged with taking money away from it. 

So that when you get down to the proof as against 
him, you only have the statement of Condon and 
Denisch plus as I say general proof that he knew 
who the Montellos were. General proof that he 
had had a business association with Louis Montello 
who was a defendant in this case and I don't 
think the jury would be permitted to speculate 
Louis Montello's role because you only have 
the bare statements — you have the hearsay proof 
which Mr. Klein is complaining about which 
wouldn't have been competent as to this defendant. 

In my opinion the hearsay statement that 
Denisch heard Montello say to him, this man 
not being there, that wouldn't be in my judg¬ 
ment competent proof linking him to such a 
plan. The only thing you have is the inference 

the jury could draw from Denisch*s statement 
that I went to see Mr. Bollolla and I asked him 
about ray share of the money and he said I will 
take care of it and I will even keep a record of 
it. And in a couple of instances of payouts of 
the money, a sequence of dates. 
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The question in my mind is whether on that 
bare evidence that is satisfactory and sufficient 
proof for the jury to convict this defendant 
without having resorted as I say to evidence 
about a conspiracy arid about crimes with which 
he wasn't charged, conspiracy of which he was 
acquitted on and about crimes with which he wasn't 
charged. That is the problem I am attempting 
to cope with. 

(Continued on next page.) 





MR. RYAN: If I were a juror I would 
have to conclude that the night after the 
burglary when Bollella said to Denisch: I heard 


about the job last night, I heard that Condon 
almost blew it. 

And Denisch said to him Do you have the 


money for us? 

And Bollella say3 to Denisch, Yes, when 
do you want it? I will give it to you but you, 
Condon, they are very dissatisfied with your 
conduct and you'd better watch your spending 
and I am not going to give you the money so you 
can freely spend it and draw attention to 
yourself. 

How, if I was a juror I wouldn't be 
permitted to infer or even conclude as a 


reasonable person that Mr. Bollella's conduct 


that he was talking about it the night after 


the burglary was not — 

THE COURT: But it is all based, as I 
say, on testimony by an accomplice that he made 
the admission that someone, I forget what the 
testimony was, I think it was Sonny, Sonny 
told him — 


/ 



MR. RYAN: Lou told me that Denisch 
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almost blew it. 

TIIE COURT: Now — 

MR. RYAN: Then Bollella handed out the 
burnt bill. 

THE COURT: That is where the problem is. 
That's what I am trying to isolate here. That 
is his declaration. It is true that Denisch 
says that's what Lou told him. 

Now, I understand that. I am not 
disputing that. 

MR. RYAN: I want to clarify what the 
facts are. 


THE COURT: Uhat I say is, this is what 



makes the reference to the hearsay statement 


by Denisch concerning hearsay statement —- 
that is to say Denisch'3 hearsay statement which 
makes this in my opinion a problem from the 
standpoint of the admissibility of that kind 
of hearsay evidence in the proof of this 
substantive count. 

MR. RYAN: Your Honor, Judge Friendly 
went to great length in this opinion. I think 
it is pertinent here to the admissibility of it. 
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Secondly, in the Rugiero opinion there 
was a meeting and the defendant Rugiero was not 
present and it was admitted on two grounds. 

That opinion also is cited in our memorandum 
and wo ask you to look at it. 

THE COURT: I will. 

MR. RYAN: I am sure you will. 

THE COURT: More pointedly in the light 
of our discussion here, I think we are focusing 
down on a really specific problem that I am 
having with this case aside from this and that 
is the prejudice of the April payment. 

MR. KLEIN: And with the limiting 
instruction. 

THE COURT: And the limiting instruction. 

MR. KLEIN: I would like to point out 
two things: Wien the Government makes an 
opening that is like a bill of particulars. 

The Government is bound by it. I made 
appropriate objection. The Government made an 
opening. On the opening they clearly indicated 
what they meant by Count 4. They said we will 
show you under Count 4 Mr. Bollella would be 
the recipient of a $7,500 share of the proceeds 
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of the manufacturere burglary in consideration 
of having introduced the Montello3 to Denisch 
and Condon. It is right in the opening. 

Mr. Rycn was gracious enough to read it. I say 
he i3 bound by the opening. This is what the 
Government had in mind. They can't change 
horso3 on Bollella in midstream and urge soma 
other evidence which is entirely a different set 
of facts. 

Secondly, whether or not Mr. Ryan — I 
think the other gentleman, Mr. Schlam presented 
the matter to the Grand Jury, I don't care that 
they present this evidence of Condon that Bollella 
made payments to them over a period of time. 
Assuming they did. However, the Grand Jury 
didn’t indict Mr. Bollella for that. They heard 
it all. The Grand Jury was asked to give an 
indictment. They brought in an indictment and 
the United States Attorney knows what he asked 
the Grand Jury to return. He said so in the 
opening. The indictment. Count 4, which i3 
a separate indictment as far as I am concerned, 
was based solely on the shares that Bollella 
was to receive and I say that the other evidence 
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about payouts as to a conduit which came in 
under the conspiracy# regardless of how it came 
in, it certainly has nothing to do with the 
substantive count a3 charged as it was amplified 
by the opening which is the bill of particulars 
which sets forth the Government's intention,, 

MR. RYAN: As I understand your theory# 

Mr. Klein# the only thing we could have dene in 
this case was to have Denisch on the stand# not 
discuss the division of the proceeds# and simply 
testify to the conversations had with Bollella 
in Rattigan's Bar. And then the same is true 
with Condon following the burglary. Is that it? 

MR. KLEIN: As contained in your opening 
you restricted Count 4 solely to the receipt of 
a share of the proceeds of the loot for 
consideration in introducing tha Montellos to 
Denisch and Condon. 

You could have opened and said the proof 
we aro going to show is that ho acted as a conduit 
and passed the money. 

MR. RYAN: Didn't I say that Bollella va3 
charged with handling the money? Didn't you 
have the Grand Jury minutes? 
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THE COURT: The only thing i3 you said 
his role in the conspiracy — 

MR. RYAN: There was a conspiracy count. 

Am I required to apart from the conspiracy count 
find Count 4 say we are going to prove that he 
handled the money? 

MR. KLEIN: Yes. I would say it. 

THE COURT: If, as I say, your proof of 
handling the money so called is really related 
to his role in the conspiracy and he is acquitted 
of the conspiracy and I think that is what 
creates the problem when you come to a substantive 
count. 

MR. RYAN: I found a case where Judge Moore 
wrote a lengthy opinion on the subject. If the 
Court found there was insufficient evidence of 
a defendant's participation in the conspiracy 
as a matter of law and the jury couldn't consider 
it, and he was convicted on a substantive count, 
evidence on a conspiracy count prejudiced him 
because there was no sufficient evidence to 
conclude he was part of the conspiracy — that 
wouldn't be — 

THE COURT: I don't know. He was acquitted 
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of the conspiracy count. 

MR. RYAN: Your Honor indicated quite 
clearly there was no dispute. The ambiguity 
of the count, Count 1 in your Honor'3 word, and 
the confusion created by the count was what 
troubled the jury because — this jury was 
troubled by the fact the language in the count 
was to enter the bank, and as we discussed 
as lawyers before the case went to the jury 
the indictment alleged the conspiracy extended 
beyond the date of the burglary December 12th and 
during the week of December 12th which can't 
be considered anything but subsequent. The 
whole theory was the conspiracy, the intrical 
part of the conspiracy was not stopped when they 
walked out, but the distribution of funds to 
Condon and Denisch was — 

THE COURT: The basic question, having 
acquitted him of the conspiracy charge which 
embraced that activity on his part may be, none 
the less convicted on the substantive count 
which embraces that same activity, and I under¬ 
stand that conspiracy is different from the 
substantive charge and it has been held in many 
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2 

cases that it i3 possible to be acquitted of a 



3 

conspiracy to rob a bank and still be convicted 



4 

of the robbery. 



5 

MR. RYAN: And the contrary is true too. 



6 

You can be acquitted of the conspiracy and 



7 

convicted of the si stantive crime. 



8 

THE COURT: I just said that. 



9 

MR. RYAN: He could be convicted of the 



10 

conspiracy and acquitted on the other. 



11 

THE COURT: I suppose so. In this case 



12 

we are dealing with a situation where there has 


• 

13 

been an acquittal on conspiracy as put to the 



14 

jury that this defendant handled the funds — 



15 

MR. RYAN: Under your Honor's charge 



16 

they had a reasonable doubt about the defendant 



17 

Bollella. It didn't mean that they didn't feel 



18 

there was sufficient evidence, they had a 



19 

reasonable doubt. They were confused by the 



20 

ambiguity in the indictment which would have 



21 

been resolved if they said they conspired to 



22 

enter the bank — that I wish was in there because 


> 

23 

that was the way — 


• 

• 24 

TIIE COURT: Well, this is all in retrospect. 


25 

MR. RYAN: Now, the jury came back and 
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they wanted to understand, they were confused 
by that conspiracy count and as reasonable 
people gave the defendant the benefit of the 
reasonable doubt. That doesn't mean that they 
didn't believe he received the proceeds from 
the burglary, that money that he was supposed to 
hand out. The question was even asked at 
Lou Montello's, what happens if you get caught 
with $30,000, what explanation can you give. 

THE COURT: Are you construing Count 4 
in effect a charge of aiding and abetting in a 
conspiracy for which he was acquitted? Is that 
what you are really saying? 

MR. RYAN: I don't understand. 

THE COURT: When you started to discuss 
what the jury might have found here in finding 
him guilty on Count i, you say they could have 
had a reasonable doubt about his participation 
in the conspiracy for good.sufficient reasons. 
There was no evidence that he actually took 
part in tiny of the meetings and actually took 
part in the burglary itself. 

MR. RYAN: As charged. 

THE COURT: Right. 
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Dut you say they might have found that 
he did take part eventually in doling out the 
money to got the money in the hands of the other 
two. The problem I have, that suggests that 
the count really is that he aided and abetted 
in the culmination of the conspiracy of which 
he was acquitted. I am not charging you with 
that — 

MR. RYAN: I can toll you the answer is 
absolutely not. We do not charge people with 
aiding and abetting in a conspiracy. We charge 
with aiding and abetting and libel as a principal 
in the commission of substantive crime. 

THE COURT: Now, the substantive crime 
charged here is, according to Mr. Klein, he 
got a share of the proceeds of this money because 
he ha3 performed a valuable service in bringing 
thi3 whole group together. That — 

MR. RYAN: That is — 

THE COURT: You say that the indictment 
should be supported and I expounded on that 
at length by the circumstantial evidence at 
the very least that he must have possessed this 
money because how else could he have paid it 
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out to these defendants. 

MR. RYAN: Do they say he got Denisch 

and Condon’s share but not his own? 

MR. KLEIN: That is speculation. I don't 
see any basis for inferring he was paid anything. 

MR. RYAN: Then we have to assume a 
New York City Police Officer assigned to the 
Chief Inspector's Office i3 in felonious 
possession of currency to be shared by Denisch 
and Condon and ho is doing it out of the goodness 
of his heart but not for the $7,000. 

THE COURT: Where is the competent proof? 

MR. RYAN: Your Honor, I am back to again 
saying — 

THE COURT: Hearsay. 

MR. RYAN: Hearsay is admissable. 

THE COURT: Not on a substantive basis, 

I can't say that. Not when the man is acquitted 
of the conspiracy. If he had been held in the 
conspiracy we wouldn't be talking about this case. 

MR. RYAN: If you had dismissed the 
conspiracy count at the close of the case 
before going to the jury I would have urged that 
this evidence about this meeting and I would want 

i' 
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the Court to charge was perfectly admissable 
to be considered against Bollella because this 
v/as a common enterprise because it showed the 
background for which the man wa3 destined. 

They could consider it in light of Bollella*s 
own admission that they told me about the job 
last night — I've got the money for you. 

THE COURT: Well, as you know I entertained 
the motion, reserved decision and the jury 
answered it because x believe the question of 
the duration of the conspiracy was a question of 
fact for them to decide. 

MR. RYAN: Yes. I would like to have this 
in evidence. 

THE COURT: Yes, I would like to receive 

that. 

MR. RYAN: Grand Jury Exhibits 1 and 2. 

THE CLERIC: Grand Jury? 

MR. RYAN: I am sorry. Government’s 
Exhibits 1 and 2. 

TIIE CLERK: Grand Jury Minutes of Denisch 
received in evidence as Government's Exhibit 1. 

Grand Jury Minutes of Dennis Condon 
received in evidence as Government's Exhibit 2. 
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THE COURT: By the way, I shouldn't have 
this one. 

HR. RYAN: That is the original one. 

THE COURT: Why isn't that in the file? 

HR. RYAN: It was given to me in ordor to 
redact the indictment and I am returning it to 
the Court. 

THE COURT: I am told there is no copy. 

MR. RYAN: I found a let of problems with 
the file. 

The Grand Jury Minutes were given, I am 
reasonably certain, before the openings and I 
know thi3 is my practice. 

Now, the last thing I want to leave is 
this thought: Is Mr. Klein saying that his 
client was convicted of a different count? Of 
a different count then he was charged? 

THE COURT: That he understood he was 
charged with. 

MR. RYAN: We all know the purpose of the 
indictment — 

THE COURT: And also that he was convicted 
of that crime on the basis of improperly received 
hearsay evidence. And secondly, on the 
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additional improperly received evidence of an 
unrelated crime which can't he attributed 
can't be considered as having substantial 
relevancy other than the question of his — you 
might 3ay propensity. 

MR. RYAN: Hi3 relationship. 

MR. KLEIN: I would like to recall some¬ 
thing to your Honor's attention. 

THE COURT: Is that an accurate statement 

of your contention? 

MR. KLEIN: Yes. I would like to call 
your attention and Mr. Ryan's attention that 
when we were going over requests to charge I 
added a r iuest on a 5x0 index card and I handed 
it up to the Court but that was the end of it. 

You still didn't charge that it dealt with the 

$ 5,000 — 

THE COURT: But that card wa3 found by 
the way. I think. 

MR. KLEIN: I would like to offer that 
card as an exhibit because you said: Suppose you 
write that out, suppose you write it out. 

And I wrote it out on a 5x8 card. 

THE COURT: I think I said I would consider it. 
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MR. KLEIN: Yes. However, apparently the 
consideration wa3 negative because — 

THE COURT: Right. 

MR. KLEIN: You were silent with respect 
to tiie request. 

THE COURT: Well, I don'tkiow how the 
record stands with respect to whether you 
excepted to it. 

MR. KLEIN: Yes, I excepted to the charge, 
whatever you didn't charge, ye3. 

That was only a renewal of ray objection. 

THE COURT: Incidentally — 

MR. KLEIN: Do you have that card? 

THE COURT: That card v;a3 found and I 
can't tell you at the moment whether it was — 

I think it was in the Court file. But I just 
couldn't say. I know it exists. It has not 


been lo3t. 


MR. KLEIN: I just want to recall that 
to your Honor's attention. Charging the jury 
that the $5,000 subsequent payment was no — 
my recollection of the card is that contained 
a request to your Honor to charge the jury 
that the alleged receipt of the $5,000 from 
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Denisch's share of the subsequent Chase Manhattan 
burglary is no proof that Bollella participated 
in the receipt of any of the proceeds of the 
earlier Manufacturers Hanover burglary. 

THE COURT: A3 I say, that card exists. 

I have seen it only recently. I am sure it i3 
in the Court file. 

MR. KLEIN: I would urge your failure to 
so charge left the jury with the right to feel 
tiiere was a propensity — 

THE COURT: I know. You made that point 
in your brief. 

MR. KLEIN: What is your Honor's pleasure 

sir? 

THE COURT: Why don’t I leave it this way, 
I will get in touch with both of you. I will do 
this expeditiously and I will get in touch 
with you and we can agree on a convenient day. 

MR. KLEIN: Goodnight, your Honor. 

******* 
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On Sunday night, Decerroer 12, IS71, a branch of 
the Manufacturers Hanover Trust Corrpany at Gl-2 0 Northern 
Doulovard, in the Borough of Queens, was burglarised and 
its night safe depository vault rifled of sore $115,000 
in currency. Eight persons were indicted for the crirr.c 
including Robert Rollclla, the defendant above narr.ed.^ 
Alter a jury trial, five of the defendants were convicted 
of conspiracy (count 1) and substantive offences of 





entering the bank (count 2) and taking away the $115,CCO 
(count 3). 13 U.3.C. 552113(a) and (b) and 371. Thoir 

convictions were recently affirmed without opinion oub non._ 
United States v. Fa sa ne 11a , 490 I?. 2d 1406 (2 Cir.)» • 

den ied,_U.3. _ (1074). 

Bollclla, the oi 2 s.th defendant tried and the only 
or.c to take the stand, van acquitted of the conspiracy 
charge but convicted of receiving, concealing and possess¬ 
ing some of the money taken from the bank during the 

*) 

burglary (count 4)/ The status of that conviction he3 
remained in abeyance pending the court's consideration of 
Sollclla '3 post-trial motion to vacate and set it aside. 

Eoilella, now 29 years old, is a ”cw York City 
police officer who has been suspended from duty pending 
the final outcome of this case. A number cs high-ranking 
officers of the Police Department appeared as character 
witnesses and testified to his exemplary record. The 
jury had the benefit also of Bollclla's own testimony 
depicting in quite different terms his relationships with 
defendant Salvatore ("Sonny") Kontcllo, the leader of the 
burglary rang.,.and his brother Louis, and with Dcnni3 
Condon and Robert Dcnisch, the two co-conspirator witnco3e 
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for the government whoso testimony convicted him. iTot 
unexpectedly# the government*a crosa-examination of 
Bollella also produced evidence upon which tho jury could 
rely iii judging whether or not he hod served 0.3 a “conduit" 
for tho distribution of installment shares of the banK 
loot by tho Montellos to Dcniach and Condon a3 the latter 
pair had testified. 


bollella'o omnibus attach upon hi3 conviction i3 
rather disjointcdly pro ".anted in a variety of contcnu^ens 
scattered throughout many documents. As isolated by the 
court, these contentions are (1) the verdict wag against 
the weight of the evidence; (2) there was a fatal variance 
between the proof and the indictment; (3) hearsay te-ui— 
cr.ony van in orooerly admitted as against aollcxlu.; 

(4) testimony as to an admission by Bollelia, taken in 
violation of his I'.vs-.iah rights, was ir.proparly admitted; 
and (3) undue prejudice was created by the admission or 
testimony of a subsequent similar crime on Bollella's 
mart. These contentions will be dealt with ncri^atirT,. 


.rs cy of tho Evide nce 

*-r jury had before it ample evidence of 


ovm declarations 


and actions and of his close 


3 
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association with the Kontellos end Dcnicch and Condon from 
which to find beyond a reasonable doubt that shortly afeer 
tho burglary he did in fact ccr.-.a into possession of roney 
ho knew to bo stolen from the bank, which ho paid out to 
Dcnisch and Condon as their share of tho loot. The reason 
for thi 3 conduit arrangement was made clear in the evidence. 

The bank burglary succeeded largely because 
Deninch, then an employee of the Holmes Protective Agency 
and expert in the installation and repair of bank alarms, 
had been able to devise apparatus to circumvent the alam 
system at the Manufacturers Hanover branch. Condor, had 
formerly been a Holmes security guard who had turned 
jcwelrv store burglar but wanted to branen out into banre 
burglary. Ho had brought Dcnisch to the attention of 
Sonny Hontollo after Bollella had arranged for Condon to 
meet Sonny. 

Immediately after the !•: .nufacturers Hanover 
burglary all of the burglars except Condon had driven to 
Louis Montello’s heme in eastern Long Island to count the 
loot. Dcnisch, who assisted in tho counting, testified 
"it worked out to about fourteen thousand a piece." 

Tr. 152 3. He expected to leave with his % share and 


4 







Condon's — a total of: $23,000 — but "Sonny said it was 

not a good idea to carry that much coney ... [b]ccause 

you work for the Company [IIolir.es] and if you get stopped 

how could you explain that much money on you, that I 

should leave the money with Lou and Lou would give it to 

Bollella . . . and he would give it to oe and Dennis if we 

4 

needed it or the next day." Tr. 1-52 0-20. 

Denisch further testified that after work on 21on- 
dav night he met Condon and Bollclla at Hatigan's aar in 
Brooklyn, where Bollclla remarked, “I heard about last 
night*3 work," and said, "Coed job, well done." Tr. 1532- 
33. According to Denisch, in response to the query, "How 
arc you going to work this money?", Bollclla said "I wall 
give it to you as you need it. If you want it now, tell me. 
Denisch testified that Bollclla took a little book cut and 
said ho ots going to keep a record there of the. money he 
g^vo them. Tr. 1633. Thereafter, Denisch testified, 
starting a week after the burglary he received a total of 
about $3,000 from Bollclla in ten payments, the last occur¬ 
ring around the beginning of February [1072]. At that tire 
Bollclla said there was no more. Tr. 1553-54, 1G55-66. 

Condon also testified to receiving from Bollclla 






a part of hin share of the bank loot before Cordon left for 
England around January 1. 1072, where he hoped to resure 

r 

-j 

employment a3 <x seaman. Tr. 555-7S. Bollalla, in his 
own direct testimony, acknowledged that he and Denisch had 
driver. Condon to the airport and that Ccndon telephoned 
him fror.' abroad about January 20 saying he needed money to 
travel to Spain to get a job cn a Spanish freighter. Tr. 
2773, 2757. Bollclla, characterising this a3 another 
borrowing by Ccndon, to whom he had previously rrride many 
loans, withdrew $300 from his own bank account, obtained 
a foreign bank draft and sent the rroney to Condon about 
February 0, 1972. Tr. 2753-52. He also accompanied it 
with the following note (Govt. Fxh. 3): 

"Dear Fucko, knock off the rented cars and high 
living. This is it from this end, so rake it 
last. Just don’t hurry back." Tr. 2759-70. 

Sollclia unqualifiedly denied knowledge of the 
burglary activities of Condon and Eoninch or that he acted 
as a conduit for the I.ontellos ns above described. Despite 
a strong charge on the untrustworthir.cs n of accomplice 
testimony and the self-preservation motivations of Condon 
and Donisch, the jury obviously preferred to believe that 
Dollella had knowingly played a role in connection with 
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the bank burglary even though acquitting him of the con¬ 
spiracy charge. In evaluating the credibility of Bollella '3 
denials and his version of the final money transaction 
with Condon, the jury had ample evidence from Bollella him¬ 
self as to his associations with Condon and Donisch on 
the one hand and his social and business relationships 

with the Montellos on the other to judge of the probabili- 

6 

ties beyond a reasonable doubt. 

Bollella'a attack on the jury verdict is largely 
founded on the premise that his acquittal on the conspiracy 
count renders the guilty verdict on tho substantive count 
hopelessly inconsistent and bars hia conviction upon count 
four. However, there is nothing inherently inconsistent in 
the jury '3 conclusion that the defendant did not conspire 
to burglarize the bank, but did knowingly thereafter re¬ 
ceive or possess a portion of tho money obtained from the 
bank. But even if there were, “[i)t is well settled that 
even plainly inconsistent jury verdicts, simultaneously 
rendered are tho jury's prerogative." Plaited St ates v. 

B ine ,_P.2d _, _ slip op.,p.r,2500 at 2 502 (2 Cir. 

April 1, 1974). 


In Zana the very challenge cade here was 


7 
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exhaustively considered end the euthoritloe reviewed by 

Judge Mansfield. Particularly opposite hero are the 

court** reason* for doclining in that caoo to overturn the 

jury's finding of guilt on a substantive counts 

Applying those standards, the inconolatency in 
the jury's verdicts in the present case is r.ore 
apparent than real. A careful reading of the 
indictment and the charge to tho jury indicates 
that the jury could have acquitted the appel¬ 
lants on the conspiracy charge as alleged and 
consistently have convicted theta on tho sub- 
" atantive count. The acquittal was not neces¬ 
sarily a finding that there was no conspiracy 
or joint criminal venture, but only that the 
government had failed to prove the specific 
conspiracy ’alleged in Count One. ... This 
finding would not have prevented it from con¬ 
cluding on tho basin of tho othor evidence that 
the appellants hnd actually committed the sub¬ 
stantive offense. Indeed, tho jury was per¬ 
mitted to reject any version of tho conspiracy 
and still find that the appellants as individ¬ 
uals had committed the substantive offense. 

Slip Op. at 2 504-05, n. 6 omitted. 

In this case, it should be noted that tho defendants who 

entored the bank and carried away the contents of the night 

depository vault were all convicted of conspiracy (count 1) 

as well as the two substantive counts which expressed its 

objective (count* 2 and 3). 


In addition to the inconsistent verdict conten¬ 
tion, Bollella urges two additional claimed defects in tho 
evidonco, First , he contends there is no proof that he 

8 


s 
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rcceivod or was in possession of burg lazy proceeds on or 
about December 14, 1971, the date charged in the fourth 
count. He apparently mistakenly believes that an absence 

7 

of direct evidence is an absence of proof. However, cir¬ 
cumstantial evidence la also proof; and if there was 
sufficient circumstantial evidence, as there surely was, 
the conviction must be upheld. 

Second . Bollella maintains that the proof did 
not establish receipt, concealing and possession of money 
taken from the bank. It is settled, however, that 
"[<?) barging alternative ways of violating a statute in tho 
conjunctive is permissible, and a conviction under such an 
indictment will be sustained if tho evidence indicates 
that the statute was violated in any of the ways charged." 
United States v. Conti . 361 F.2d 153, 158 (2 Cir. 1966), 

8 

vacated sub non. Stone v. United States , 390 U.S. 204 (1960). 

2• No Variance Between Proof and Indictment 

Bollella contends not only was there a "fatal" 
variance between the allegations of count four and the 
evidence adduced at trial but also botween the prosecutor's 
opening statement and the evidence. The nature of this 
variance, according to defendant, involves "the manner. 


N 
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method and means by which the offnnse was allegedly com¬ 
mitted." Ho maintains that the indictment and opening 
statement charged "receipt of funds for porsonal gain at 
the time of the burglary" but that the evidence at most 

established that defendant acted as a "conduit with no 
9 

gain." The court finds no variance on either ground. 

The essential charge in count four of the in¬ 
dictment was that Bollolla "wilfully and unlawfully did 
receive, conceal and have in [his] possession ... cur¬ 
rency" which ho knew had been stolen in the bank burglary, 
n. 2, s upra . Government counsel in his opening, according 
to defendant, informed the jury that under this count 

Bollella "was charged with sharing in the loot of the 

10 

Kanufacturcrs Hanover burglary." Bollella contends that 

on the government's own conotruction of count four, he 

was convicted on proof of a "substantially and entirely 

different, distinct and separate" crime; i..e., "passing 

11 

off someone olse's funds as a conduit." 

Defendant's premise that count four must be 
read as charging receipt, concealment and possession of 
monoy from the bank burglary solely for personal gain is 
untenable. As already noted, thore is no requirement that 
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receipt and concealing and possession be proved; proof 
of commission of any one of these acts with the requisite 
knowledge would suffico to support conviction. Evidence 

oh 

that defendant was motivated by parson gain would have 

d 

been unnecessary for conviction — receipt or possession 
or concealing "knowing the same to have been taken from a 
bank" by theft is all that 52113(c) requires. Although it 
may be arguable that the term "possession" implies some 
incidents of ownership, the court is of opinion that 
testimony as to Bollella*s custody and control and periodic 
delivery of large sums of currency to the bank burglars 
Dcnisch and Condon beginning right after the burglary, and 
with knowledge of it, would be proof of "possession* within 
the meaning of the statute. 

Both Dcnisch and Condon testified, as already 
noted, to their receipt of substantial payments from 
Bollella on account of their shares of the bank loot. 

Those wore initiated and continued under circumstances 
clearly evidencing Bollella•» knowledge of the source and 
of his role as agent for the Kontellos, if the government 
witnesses were believed. The jury could have credited 
Bollella** denial that any such transactions occurred but 
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chose not to. Thus there wao direct evidence of Bollella's 
actual possession of large sums of money, which he volun¬ 
tarily paid over to Denisch and Condon. 

Even assuming aronendo that Bollella waa charged 
with receipt, concealing and possession of the proceeds 
for his own account, as the prosecutor stated in his 
opening to the jury, that ho actually did theso acts for 
the benefit of others would not be a material or preju¬ 
dicial variance. His knowing possession within the meaning 
of the indictment was fairly inferable beyond a reasonable 
d'obt. Ho meritorious claim of surprise or prejudice is 
or could be asserted under the circumstances. 

3. Hearsay Proporly Admitte d 

The jury, in the court's opinion, correctly found 

12 

Bollella not guilty on the conspiracy count. There wao 
no evidence that ho played any part in the planning or 
execution of the bank burglary itaelf — tho specific 
offense charged in ths conspiracy count. On that baoi3 
Bollella contends that his conviction on count four re¬ 
sulted from tho jury's consideration of hearsay declara¬ 
tions made by Louis and Sonny Montello as related by 
Denisch. These occurred during the counting and division 


N. 
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of the loot as previously recounted at pp. 4-5 , ou-ora, at 
which Bollolla was not present. 


Bollella argues that this latter testimony was 
introduced as proof of the conspiracy count, that the 
court's limiting instructions, n. 4 supra pertained solely 
to the conspiracy count, and that it was error to fail to 
instruct the jury that ouch testimony could not be con¬ 
sidered against him on the substantive count. 


Precisely that same contention was considered 
and rejectod by the Court of Appeals in U nited States v. 

7 ane, supra , where defendants had beon acquitted of con¬ 
spiracy but found guilty on related substantive offcn3C3. 
There, as hero, * 

[alpellanta aokod the court to rule that the 
hearsay evidence admitted on the conspiracy 
count should not bo considered on tho substan¬ 
tive count. Their theory is that tho jury, 
having rejected tho conspiracy count, should 
not be free, in their deliberations on tho sub¬ 
stantive count, to consider evidence admitted 
because of the conspiracy count. Tho argument 
fails in at least two respects. Slip op. at 
2 506. 

Tho Court wont on to state tho reasons also applicable 
here i 


First, the hearsay evidence was admissible 
from tho very outset on both the conspiracy and 
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tho substantive counts. One© tha court is 
satisfied by a fair preponderance of inde¬ 
pendent evidence as to the existence of a 
joint criminal undertaking, ordinary agency 
principles permit hearsay statements of a 
colleague in furtherance of that enterprise 
to be admitted on a substantive count that 
is unaccompanied by any conspiracy count. 
[Citations omitted.] This result is not 
changed by the inclusion of a conspiracy 
count or by tho jury’s acquittal on that con¬ 
spiracy count. [Citations omitted.] 

Second, tho question of tho admissibil¬ 
ity of hearsay evidence on tho substantive 
and the conspiracy counts was for the judge 
alone to decide. That determination of ad¬ 
missibility is not altered because the jury 
later decides to acquit on either of the 
counts. £d. at 2506—07. 


In this case, at tho conclusion of all the evi¬ 
dence the court was satisfied that there was sufficient 
evidence of the existence of the conspiracy and of 
Bollella's possible participation, independent of the con¬ 
troverted hearsay statements, to warrant submission to 
the jury. The jury's finding that there was a conspiracy 
was upheld as to tho other defendants. United States v. 
Fasanolla , supra . Undor the court's instructions, it 
vas left to the jury to determine tho duration of the con¬ 
spiracy and whether Bollella was or became a member while 
it existed. In acquitting him on the conspiracy count 
tha j U ry quite evidently found he had not participated in 
the plan to burglarize the bank. 
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3 ut that did not bar the jury from considering 
ouch evidence ao there was before it which tended to prove 
that Bollolla had received and possessed — even as a 
conduit — money ha knew was part of the loot taken from 
the bank ao charged in count four. That evidence included 
not only the controverted hearsay declarations of co¬ 
conspirator Sonny Montollo but also testimony of co¬ 
conspirators Condon and Denisch as to their direct dealings 
with Bollella and statements made by him regarding their 
shares of tho bank loot. To that extent he became their 
partner in a criminal joint venture and would hava been 

such whether or not a conspiracy had been alleged. United 

. 13 

States v. Alsondo , 486 F.2d 1339 (2 Cir. 1973). Thus, 
it is cloar that (1) the testimony to which Bollolla ob¬ 
jects was properly admitted subject to connection; (2) the 
court's instructions were not limited to tho conspiracy 
count; (3) no such limiting instructions wore required 
since once the case was submitted to the jury, all proba¬ 
tive evidence could have been considered on the substantive 
count; and (4) the testimony only reiterated prior testi¬ 
mony not objected to, such as a statement attributed to 
14 


Louis Montello 
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4 . Prior Jneona lat ent Statement Properly _R ece_lyo3 

A major thrust of Bollella'o defense In his 
direct testimony was the assertion that ho, like Denisch 
and Condon, had been offered a deal to testify for the 
government, but that, unlike them, he was unwilling to lie 
and falsely implicate others, Tr. 2016 - 17 , 2S41-42. In 
considerable detail he described various post-arrest efforts 
on the part of law enforcement agents to get him over to the 
government's side. One of these efforts was a meeting 
with follow New York City police officers Rooney and Rossa 
who were working with the federal prosecutor on the caso. 
There is no question that the meeting took place on 
September 6, 1972, at the Burger Flame Restaurant in 

15 

Brooklyn and that Bollella's counsel was not present. 

The government called Officer Rooney as a rebut¬ 
tal witness for the purpose of impeaching Bollella's 
direct testimony regarding the conversation at the Burger 
Flame mooting. Rooney gavo a sharply contrasting vorsion 
of the surrounding circumstances. Ho testified he ap¬ 
proached Bollolla on a "cop to cop" basis, explaining he 
was a field detective working on crime and "not out to 
trap other cops." In offering Bollclla "an opportunity to 
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testify for the Government in this case", he told Bollella 
ho “would spaak to the Fcdoral Attorney and try to do the 
beat I could for him.“ Bollella reoponded with the query, 
“Well, what can you do for me about tha job?“ Rooney told 
him he would bring his cooperation to the attention of 
his superior officers, Tr, 3019. 

At the end of tha foregoing conversation there 
occurred what Bollella contends was an improperly obtained 
admission or confession in the absence of his counsel. 
Rooney testified that their meeting ended with Bollella 
exlaiming “I can't do it, X can't do it." Id. Bollella 
had characterized this as an expression of hi3 unwilling¬ 
ness to lie against others to save himself. Tr. 2C41-42. 
Rooney testified, howover, that the reason Bollella gave 
for his unwillingness to cooperate was "I'd rather bo 
alive in jail than dead on the street", and had at no 
time said he could not testify to something that would bo 
a lie. Tr. 3019-2 0. 

First, it is doubtful whether the statement in 
question was obtained in violation of defendant's rights 
under Hasaiah v. United,States , 377 U.S. 201 (1934). 
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Second, a dot in a ion of Officer Rooney's testimony, 
which occurred only after lengthy argument and considera¬ 
tion, was permissible since the testimony wa3 introduced 
as part of the government's rebuttal case, in an effort to 
impeach the credibility of Bollolla's direct testimony, 
by revealing prior inconsistent conduct and statements. 

Tr. 29G1-3012. Bollella having chosen to open up the 
subject in his own testimony, there could have been no 
justification for allowing his counsel to make maximum use 
of the alleged Mess iah violation in comments to the jury, 
thereby possibly allowing 3ollella to "affirmatively 
resort to perjurious testimony in reliance on the Govern¬ 
ment's disability to challenge his credibility." Walder 
v. Un ited States . 347 U.S. 62, 65 (1954). Consequently, 
Officer Rooney's testimony was properly admitted into 
evidence to rebut the specific portions of 3ollolla's 
testimony concerning his alleged reasons for declining to 
assist the prosecution of the case. Tr. 2993-94. Harris 
v. New York, 401 U.S. 222 (1971). See Comment, The 
Impeachment Exception to the Constitutional Exclusionary 
Rules, 73 Colum. L. Fev. 1476 (1973). 

Moreover, the court, following Rooney's testi¬ 
mony, instructed the jury that the alleged statement was 
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not to bo considered as evidence against Bollella or any 
of the defendants, and it was being admitted solely on the 
issue of Bollella*s credibility, his reasons or state of 
nind when he spoke with the police officers. Tr. 3029— 

30.^ Compare U nited Stot es v. Gay n.or, 472 F.2d 899 (2 
Cir. 1973). 17 

5. Su bsequ ent S imilar Ac t ProperlyiAdmitted 

Bollella challenges the admissibility of testi¬ 
mony by Denisch that Bollolla received $5,000 from the 
proceeds of a subsequent, unrelated bank burglary of a 
Chase Manhattan Bank branch on April 28, 1972. Tr. 2433-37. 
Ho contends that "[tjhe prejudice to Bollolla far outweighs 
the probative value, if any, of such testimony and ap¬ 
propriate objections and motions wore made; but in any 

18 

event a case of clear error exists." 

Bollella'a counsel questioned Dcni3ch concerning 
the letters* arrest on July 11, 1972, and focused on 
$32,000 found in his home that day. Dcnisch admitted that 
this money was his share of a burglary from the Chase 
Manhattan Bank. Tr. 1942-43. Using Denisch*s testimony 
from an earlier trial (that he might have received 
$52,000 from that burglary) Bollella*s counsel sought to 








inpeach thi» statement, and directly, eg well no indirectly, 
Denisch's testimony concerning distribution of the pro¬ 
ceeds from the Manufacturer's Hanover burglary. Tr. 1943- 
47, 1949-56. 

Counsel for othor defendants also were permitted 
to explore Denisch's acquisition and disposition of this 
wealth on thoir contention that it boro upon his motives 
for implicating these defendants rather than his compan¬ 
ions in the Chaso Manhattan burglary. Tr. 1967-68, 2042-45. 
Thus ho was asked (Tr. 2051)i 

•Qi Out of the moneys you received out 
of the Chase Manhattan job in April, you gave 
$5,000 away, didn't you? 

"A* I did. 

"Q» Didn't you give it to Dennis Condon? 

"At No." 

The government on redirect, attempting to rebut 
the defense contention that Donisch was falsely implicating 
them to shield others, asked Donisch to whom he had given 
the $5,000. Donisch replied, "Bollella." Tr. 2433. 
3ollolla*s counsel then pursued tho matter on recrosa. 

Tr. 2456-59. 
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Not until after tho conclusion of Dcnisch's 
testimony and after the government had rested its case, 
did counsel clearly object to tho toatimony on the ground 
- that it wao proof of another crime. Tr. 2405-86. The 
court declined to instruct tho jury to disregard the evi¬ 
dence, pointing out that defend® counsel had extensively 
examined Dcnisch on tho subject, and the testimony was 
probative of Bollolla*s state of mind, intent and associ¬ 
ation with Denisch. Tr. 24C6. 

The rule is settled in this Circuit "that evi¬ 
dence of similar crimes is admissible when it is sub¬ 
stantially relevant for a purpose other than merely to 
show defendant** criminal character or disposition." 

United St ates v. Dento n. 381 F.2d 114, 117 (2 Cir. 1967). 19 
Accor d United State s v. B retthol z. 485 F.2d 483, 487 (2 
Cir. 1973); Uni ted State s v. Vorio, 484 F.2d 1052, 1056 
(2 Cir. 1973). cert , denied. _ U.S. _ (1974); United 

States v. Ca rolla , 411 F.2d 729, 731 (2 Cir.), cert , den ied 
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sub non. Erhnrt v. United S t ates . 396 U.S. 860 (1969). 

In allowing such evidence the trial court rust, of courso, 
br.lance all relevant factors to determine whether tho 
probative value of the evidence is outweighed ty its pre- 
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judicial character. Id. And the amount of probative 
value required 1. lower, where the government seehs to 
offer such evidence in rebuttal rather than on its case 
in chief, united.. States v . nyrd^. 352 F.=d 570 . 574 (2 
Clr. 1955)1 Tinted States v. Deaton, supra at 118 n. 3. 

See also , united St ates V. fiothaa, 476 F.2d 456, 460 (2 
Cir. 1973) (upholding use of post-conspiracy evidence in 

rebuttal). 

Thoro appears to bo no sound reason for dis¬ 
tinguishing between prior end subsequent similar acts, 
united State. V. Pf lngs t, 477 F.2d 177. 193-94 (2 Cir.). 
cert, de nied . 412 U.S. 941 (1973). 21 Moreover, as in 
Pfinest . the questioning hero challenged not only related 
to a major thrust of cross-examination by defense counsel, 
but clarified answers given in response to specific 
questions ashed by Bollella's counsel. Xd. Consequently, 
the court believes that admission of Dcnisch'e testimony 
was a proper and justifiable exercise of its discretion. 

The motion to set aside the jury's verdict 
finding defendant Bollolla guilty on count four is in all 
respects denied# 
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So ordored. 


/s/ EDWARD R 

”u. S. 


. NEARER 
d7 J~ 


Dated t Brooklyn, Now York 
June 7, 1974 







POOTNOTE3. 

1 Two defendants were not tried. Defendant Dennis Condon 
pled guilty to the conspiracy charged and became one of 
tho Covcmnont'a two principal witnesses against the 
other defendants. Tho remaining defendant, Louis 
Montello, brother of convicted defendant Salvatore 
Montello, became too ill to stand trial and was severed. 

2 

Count four of the indictment cl argod as follows* 

"On or about tho 14th day of December 1971, 
in tho Eastern District of New York, tho de¬ 
fendants 


LOUIS KONTELLO and 
ROBERT 30LLELLA 

wilfully and unlawfully did receive, conceal, 
and have in their possession approximately 
Fourteen Thousand Dollars ($14,000) in United 
State3 currency which hod been taken and car¬ 
ried away, with intent to steal and purloin, 
from the Manufacturers Hanovor Trust Company, 

81-20 Northern Boulevard, Cuecns, New York, 
tho deposits of which wore insured by the 
Federal Deposit Insurance Corporation, the 
defendants LOUIS KONTELLO and ROBERT BOLLELLA 
knowing said money to have been so taken. 

(Title 18 United States Code §2113(c) and §2)." 

Motion to Vacate and Set Aside Judgment of Conviction, 
September 20, 1973. 

Supplemental Memorandum, October 1, 1973. 

Supplemental Memorandum, October 17, 1973. 

Supplemental Reply Memorandum, October 18, 1973. 

Letter to tho Court, October 29, 1973. 

,At the request of Bollella’o counsol, the court cave the 
jury a limiting instruction regarding this testimony. 

Tr. 1029. * * 

Condon had explained in his testimony that he could not 
obtain such employment here because the Coast Guard had 
revoked hia papers as tho result of a maritime accident 
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in New York Harbor for which Condon had been held respons¬ 
ible. Tr. 324. 

6 In 1057-1958 Bollella had kept steady company with Louis 
Kontello's daughter, Kary Ann, whose sister Helen was 
married to Bollella*3 partner in police work. He r.et 
Sonny Hontello in 1970 and in that year became an active 
partner-investor in business with Louis Montollo, pub¬ 
lishing a racing handicap sheet under the name "Monte 
Turf." Tr. 2741-43, 2747. 

Bollella'c acquaintance with Condon began in 1957, 
the latter later introducing him to a young woman 
Bollella intends to marry. In 1970 Condon introduced 
Bollella to Dcnisch with whom ho frequently socialized 
thereafter. Tr. 2744-45. 

7 See Motion to Vacate and Sot Aside Judgment of Conviction, 
September 20, 1973, pp. 3-5. 

® [W]hcre legislative definition of a crime 

sets forth disjunctively a number of act3, 
the commIsaion of any one of which will bo 
a violation of the statute, the prosecution 
nay in a single count of an indictment or 
information charge several or all of such 
acts in the conjunctive and under such charge 
make proof of any one or more of the acts, 
proof of one alone, however being sufficient 
to support a conviction. District of Co ltirbia 
v. Hunt , 153 F.2d 833, 837-38 (D.C. Cir. 1947). 

5 Supplemental Memorandum, October 1, 1973, p. 2. 

1® Supplemental Memorandum, October 17, 1973, p. 5. 

U Id. 

I 2 This ia not to any that the court should have dismissed 
the conspiracy charge as to him. Tho standard of proof 
required to submit that charge to tho jury is, of course, 
not the same as that required to convict. 

When hearsay statements have been rccoived subject 
to connection, the trial judge's task becom.es one of 
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determining "when all the evidence is in, whether in 
his view tho prosecution has proved participation in 
the conspiracy, by the defendant against whom the hear¬ 
say is offered, by a fair preponderance of the evidence 
independent of the hearsay utterances." United Stat es 
v. Cooney , 417 F.2d 1116, 1120 (2 Cir. 1969), cert , 
de nied, sub n om. Lync h v. Unit ed Sta tes. 397 U.S. 1028 
(1970). The test of a fair preponderance of the evi¬ 
dence established by Cean cy can be satisfied by a lessor 
amount of proof than is required to justify submission 
of a conspiracy charge to the jury. Uni ted St a tes v. 
Cala bro , 449 F.2d 885, 889-90 (2 Cir. 1971), cert, 
denied, 405 U.S. 928 (1972). 

As pointed out in Alsondo , supra at 1346-47: 

It is well established in thi3 and in other 
circuits that the admissibility of acts of 
a joint criminal venturer against his partner 
in crime M re3ta on basic principles of agency 
and not on the presence of a conspiracy count." 
U nited States v. Granollo . 365 F.2d 990. 995 
(2d Cir. 1956) (Friendly, J.), cert, denied, 

386 U.S. 1019, 07 S. Ct. 1367, 10 L. Ed. 2d 
1450 (1967). Similarly, tho out-of-court 
declarations of a co-conspirator arc admis¬ 
sible against a defendant although conspiracy 
is not alleged in the indictment. United 
St aton v. A nnuo?i nto. 293 F.2d 373, 378-01 
(2d Cir.), cert, denied, 300 U.S. 919, 02 3. 

Ct. 240, 7 L. Ed. 2d 134 (1961): Unit ed St aten 
v. 153 F.2d 497, 500 (2d Cir. 1945). 

Cf. Un it ed State s v. Jaco bs. 475 F.2d 270, 281 
n. 25 (2d Cir. 1973). 

14 

Dcnisch testified that as to certain burnt and wet money 
the following transpired: 

"We put that on one side along with tho money 
that was wet and we put all the ones to one 
side. And Lou [Montello] said, ‘Don't worry, 
me and Bollolla will share that.'" Tr. 1627. 

Sollclla did not object to this statement. 
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15 Bollolla’s testimony concerning his post-indictment 

conversations with government agents was clearly elicited 
with knowledge that the government would attempt to 
rebut such testimony. See . <j.£. , Tr. 124-25, 2C01-11. 

Bollella’s Hasslab claims were raised and dealt 
with at an evidentiary hearing immediately preceding the 
trial. The court determined that the meetings had pro¬ 
duced no evidence sought to be used by the prosecution 
other than possibly incriminating conduct or admissions. 
Tr. 120-21. A 3 to these, the government had indicated 
at the outset that it had no intention of introducing 
any testimony concerning the post-indictment meetings 
on its direct case, although the agento present at the 
Burger Flame meeting wore available to testify. Tr. 
11-13. 

Dospite counsel's objection to this testimony, it would 
appear from the record that ho concurred in the court’s 
limiting instructions. Tr. 2998. 

Defendants at the close of the case orally requested 
that the court in its charge again instruct the jury on 
this point. Tr. 313!:-36. Upon reflection, the court 
believes that it would have been better practice to have 
granted the application. However, in view of the cir¬ 
cumstances surrounding the testimony, the instruction 
given at tho tino it was received in evidence, as well 
as the timing and manner of the request to charge, the 
court concludes that the omission does not warrant a 
new trial. Cf. U nited States v. I'oblcy, 462 F.2d 69, 
70-71 (2 Cir. 1972). 

Supplemental Memorandum, October 17, 1973, p. 14. 

19 The rule in other circuits is that evidence of other 
crimes is generally not admissible, but “[biccauao the 
exceptions nro so numerous, it is difficult to determine 
whether the doctrine or the acknowledged exceptions 
are more extensive." Id . 
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C-rolla uphold the admissibility of testimony by accom¬ 
plice witness similar to that here in a similar prose¬ 
cution, conspiracy to rob a federally insured bank. 
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The testimony wa9 elicited by the trial judge who 
asked the witness Calabrese whether 

in various conversations with defendant 
Frhart there v/ns any discussion in Cala¬ 
brese’s presence about any share of the 
proceeds of the planned robbery. Calabrese 
said they had discussed it, that “I give 
hin 10?S of every score," and that the 3 ane 
percentage had been agreed in this instance. 

United Sta tes v. Card la. s upra at 731. 

The ju£ge v^ad refused to strike the reference to pre¬ 
vious crimes or to gr=„--i because of it. 

Sec also Un ited S tates v. Chase , 372 ?.2d 453, 460—61 
(4 Cir.), cert, den ied , 387 U.3. 907 (1967)? 

United S tates v. Rodr igue?:, 474 F.2d 507, 509-90 (5 
"cir. 1973)T 

United states v. Go odwi n, 470 F.2d 393, 099-900 (5cCir. 

1972), cert., denijed, 411 U.S. 959 (1973); 

United S tato n v. Ha rris on. 451 F.2d 1127, 1132 (5 Cir.), 
eort. d enied, 409 U.S. 834 (1972)? 

Unit ed Staton v. Alston, 460 F.2d 48, 54—55 (5 Cir.), 
cert, denied, 409 U.S. 871 (1972)? 

Ode n v. Unite d Stat es, 410 F.2d 103, 105—CG (5 Cir. 

’ 1959)? 

United States v. Kells, 431 F.2d 432, 433 (6 Cir.), 
cert , de nied , 400 U.S. 967 (1970). 
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EASTERN DISTRICT OF NEW YORK 


JUN 28 1974 


United States 0 / America 


v. 


No. 


TIME A.M. 
PM 

72 CR 951 


ROBERT BOLLELLA 


| M»gILMED 


, „ 19 7 k came the attorney for the 

On this 28 th day of June , w ith counsel 

government and the defendant appeared in peison and 

It Is Adjudged that the defendant upon htoqfcxocibbc a verdict of guilty 

’ •“ — of ‘he o„ mS e vll- 

in that on or about Dec. 1 , ’ . d have in their possession 

fully and uniawfuUy teceive . conceal ^ t / ken and 

the defendants, knowing the same to have been so take 
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P 

♦* ' 




i. 


?:■ 

vf\ 

• 


3.s charged * in count ^ 


It Is Adjudged hat the defendant is guilty as charged and convicted. 


tp 4208(a)(2). Execution of sentence stayed pending appeal 


It Is Adjudged that 


A It is Ohocco that the act deliver a -ahed eopy ol thU “ £ 

united States Marshal or other qualified officer and that the copy 


defendant 



buJU^ 


United States District Judge. 


The Court recommends commitment to" 



































